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EXT ANNUAL MEETING WILL BE HELD AT BUFFALO, N. Y., AUG. 31—SEPT. 1-2 
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Statutory Bar Integration Wins in California 


‘dps 4 YOUNG on March 31 so what 
is ki n as the “Self-Governing Bar’ bill. 


the rnia Bar Ass tion has heen advo- 
It will be recalled that a 
ssed by the previous legislature but 
Richardson. The bill pro- 
rporation, to be 

wn as t tate Bar of California, with a board 
of one member elected from 
members elected 
rning powet! This board, with the 
pproval of ipreme Court, is to fix qualifications 
the pract f law” and provide various regu'a- 
ns for t pline of the Bat The San Fran- 
Re lares that this is the most forward- 
king 1 that has been advocated by the law- 
( ri In the same editorial it briefly 
etches t tor f the movement in that State for 
and continued for 


en years t the principal theme at meetings of the 


‘Throug!] f the years that the State Bar Asso 
he road to enactment its course 

been d ed by Joseph J. Webb of San Fran- 
initiative and devotion is due its 

California 


hole-hearted 


es a creat t to Mr. Webb for his w 
him represented an 
rusader of old he 
e to this cause and went 
lawyers upon 

f effective and all- 
the idea to the Bar 

efforts chiefly it has reached the 

ite is now the tisfaction of achieve- 





he end, however, is not yet. The measure is 
not self-executing. Upon the going into effect of the 
bill the duty will devolve upon the Chief Justice of the 
Supreme Court to appoint four members of the Bar 
who, with himself, will constitute a commission to 
arrange for preliminary organization, to make such 
rules as may be necessary in connection therewith, call 
the organization meeting and generally give effect to 
the act. 

‘The success of this measure in effecting the re 
forms deemed desirable by its sponsors for the better 
and more effective control of the Bar depends alto- 
oe upon the Bar itself. Upon the Bar is placed 
by this bill the entire responsibility for the qualifica 
tions, conduct and discipline of its members. This ts 
a job of no mean proportions; but it can be success- 
fully handled if the Bar has the will to perform its 
task. The machinery is provided for effective work.” 


Law School Head Appointed to High Judicial Office 


E AN THOMAS W. SWAN of the Yale Law 

chool has been appointed to a seat on the 
‘ited States Circuit Court of Appeals. The current 
issue of the Yale Law Journal records with deepest 
his resignation from the position he has filled 
in the University. “It freely recognizes that the ap- 
pointment of one so admirably qualified in ability, 
professional attainment and temperament for hig 
judicial office 
feels none the less keenly, together with the faculty and 


is to be applauded and approved, but it 


students, the well nigh irreparable loss suffered in the 
termination of his leadership of the Yale Law School 
The students will sorely miss his quick understanding 
of their point of view, his helpful sympathy alike in 
times of good and ill fortune, and his unfailing cour- 
tesy and considerateness under all circumstances; the 
regret the withdrawal of a 


members of the faculty will 
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wise leader, a fair and tactful presiding officer, a highly 


efficient teacher, a valued friend and comrade; but 


the editorial board and management of this Journal 
suffer a peculiar loss.” 


Selden Society Publications 


HE annual report of the Selden Society for 1926, 

which has just been issued, gives details as to its 
publications for 1925, 1926 and 1927. The society 
was formed “to encourage the study and advance the 
knowledge of the history of Euglish law,” and it now 
has Prof. Holdsworth of Oxford University as one 
of its vice-presidents. The following extracts are 
taken from the report: 

“The publication for the year 1925, Volume IX of the 
Year Books of Edward II, edited by Mr. G. J. Turner, being 
Volume 42 of the Society’s publications, which the Editor 
was unable to complete in time to issue in that year, has 
been issued. ; E 

“The publication for 1926, Volume XIV, part 2, of the 
Year Book Series by Mr. W. C. Bolland, being Volume 43 
of the Society's publications, has been issued. The Council 
also have in the Press the Liber Pauperum of Vacarius, edited 
by Professor de Zulueta, which will be issued to members for 
the year 1927, The Council consider, as the following account 
shows, this to be an important volume which should be of 
especial value to the student of English and Roman Law. 

“Vacarius, a civilian of the Bolognese School, came to 
England about 1145 and was one of the brilliant household 
of Archbishop Theobald. In connexion with lectures delivered 
by him in 1149, perhaps at Oxford, perhaps at Canterbury, 
Vacarius compiled a manual of Roman Law afterwards known 
as the Liber Pauperum from its having been designed to suit 
the purses of poor students who could not afford a complete 
Corpus luris Civilis. It became in the closing years of the 
12th century the text-book of the Oxford Law School, whose 
members were nicknamed pauperistae. The work survives 
more or less in several MSS. From the theoretical and edu- 


cational side Roman Law had a potent influence on English 
Law at the critical period from the later part of the 12th 
century till the end of the 13th. Hence for a proper under- 
standing of the period of formation of English Laws it is 
indispensable to have an account of the study of the Roman 
texts by the Anglo-Norman civilians. Such a picture can 
only be drawn from the glosses of Vacarius and his school 
preserved in the MSS. of the Liber Pauperum. This Professor 
de Zulueta has undertaken. He has made a complete collation 
of the MS. belonging to Worcester Cathedral, which he has 
supplemented by a partial collation of the Avranches, Bruges, 
and Prague MSS. and by Wenck’s report of his lost MS 
He also has discussed several hitherto unknown Cambridge 
fragments and has utilised for the first time a number of Ox- 
ford fragments. Thus enough material has been collected to 
enable the legal historian to form a judgment on the Anglo- 
Norman civilians of the closing years of the 12th and the early 
years of the 13th century. 

“Provisional arrangements have been made for further 
publications, viz., a volume of “Select Ecclesiastical Pleas,” 
by Professor Hazeltine and Mr. Hilary Jenkinson; a volume 
of “Select Entries from the Exchequer of Pleas,” by Mr 
Hilary Jenkinson and Mrs. R. R. Formoy; a volume of “Se- 
lect Cases on the Law Merchant,” Volume II, by Mrs. E. E 
Watkins; a volume of “Year Books of Edward IV,” by Miss 
N. Neilson; a volume of “Year Books of Edward II,” by 
Mr. G. J. Turner. The Council announced last year that 
arrangements had been made for two Year Books of Edward 
IV, but as it is doubtful if the known MSS. for that reign 
will be sufficient for more than one volume the Council have 
engaged Mr. W. C. Bolland to edit another volume for the 
reign of Edward II. 

“The Council have in the Press as an extra volume a new 
edition of Selden’s “Table Talk,” based on a specially good 
MS. belonging to the Honourable Society of Lincoln’s Inn, 
together with Sir E. Fry’s account of Selden, reprinted by 
permission of the Clarendon Press from the Dictionary of 
National Biography. The volume has been edited by the 
Literary Director.” 

The secretary and treasurer of the society in 
America is Mr. Richard W. Hale, 60 State Street, 
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Roston le ic anxious to recruit additional members relating to justices pro tempore prior to the recent amend- 
A meri The dues are $10 a vear. which entitles ment; and we can see no serious obstacle in the way of so 
embers to the publications far enlarging that flexibility as to permit justices or judges, 


California Judicial Council Amendment Construed 


HE recently adopted constitutional amendment 
pt ng for a Judicial Council in California was 


present f terpretation before the Supreme 
Court of that State in the case of Hugh Fay, Pe- 
titioner The District Court of Appeal, Second 
ell , lwo. et al.. decided by the 
er y 28. The Chief Justice, as 


al Council, had designated and 
f the Superior Court of Los 





Angeles intv to sit and hold court as Justices of 
the District urt of Appeal, at the request of the pre- 
siding ] nd because of the congestion of the 
wlendar in the Court of Appeal. The latter court 
lesignated t! dges so assigned to sit as a separate 
vision of that court. and application was made by a 
litigant wl e had been placed on calendar for 
hearing bef the assigned judges, for a writ of 
ertiot ew the order of the Court of Appeal 
to sit as separate division. The 

Supreme t in its opinion considered the pro- 
: ial Council amendment in their re- 

tion t rtain existing sections of the Constitution 
( ¢ membership and organization of the 
Supreme vurt and District Courts of Appeal It 


assignment of the judges by 
Chairman of the Judicial Council, but ruled that 


Appellate Court had no power to create an ad- 
litional d n. thus changing the organization and 
ncereasing ¢} membership bevond that provided by 


ther ections, which the court 


eld v ealed by implication by the judicial 
mendment similar reasons the membership of 
he Supret irt could not be increased bevond its 
nstitutior number From the decision it results 
that altl lditional judges may be assigned to 
these courts to assist when the calendars are con- 
gested ry must be found whereby the assist- 
ince can be utils ed whe n the full regular bench is 
talified ar prepared to sit Tustice Richards, who 
vrote the ninion. thinks this can readilv be done 
le s Si nection 
“T. the ‘ f Penpl Ruef 14 Cal App 576 Chief 
ice Beatt the opinion touching a rehearing in the 
Supreme | erred interestingly to the methods of work 
f the t f the members of such court prepara 
the judicial functions of the court 
tself It n theret t may he said with reference to 
S rt and tl eral District Courts of 
neal that mall portion of the time of the individual 
mbershiy f said urt during any period 
ied it grot action as that of hearing calendars 
hand During the greater portion of the 


ear tl r these courts are occupied in 
more n examining briefs and records: in librarv re- 
earch n pr ring opinions r reviewing those of their 
iates sin ly prepared. These essential labors may be 

nd frequently in the past have been performed by individual 
tices in n which they were qualified to act while 
eir ass ates with the aid of justices pro tempore sitting 
their places were occupied in calling calendars or hearing 
rguments in W they were disqualified to act, or in which 
me reason or another they were unable to be present in 
sessiot The case of Reeve v. Weber, supra, well il- 
trates the fl lit f the provisions of the Constitution 


sitting and acting in a pro tempore relation to the regularly 
onstituted courts, performing similar functions when the reg- 


ularly electec 


1 or appointed members thereof were neither 
disqualified nor unable to act. The putting into operation of 
such a plan would seem to be merely a matter of routine 
and as such within the entire control of the members of these 
courts using the same for the more efficient dispatch of 
judicial business and the relief of congested calendars, with- 
out in any way disturbing the canstituent organization of such 
courts as ordained by the Constitution prior to the adoption 
of said amendment.” 

The situation created by this decision, however, 
appears responsible for the recommendation of the 
Judicial Council to the Governor and the Legislature 


that the articles of the Constitution dealing with the 


judiciary be reconsidered and amended. 


A Binder for the Journal 


On page X of this issue, readers of the Journal will 
find an announcement of what we regard as a very satis- 
factory binder of the Journal. For some time we have 
been receiving frequent inquiries as to a binder, but here- 
tofore have not been able to find one which we cared to 
recommend. Many members will no doubt be glad to 
preserve their Journals for the coming year—and perhaps 
for past years—in this manner, and we suggest that those 
who are interested turn to the announcement. 
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THE JUDICIAL OFFICE AND THE BAR’S 
RESPONSIBILITY 











: fus Cl s Estimate of the Character Essential to the Judicial Ofice—Obvious That We 
H Not Generally Attained to This Ideal in State and Nation—Bar Should 
xert Its Collective Influence Before Political Parties Have Actually 
Nominated—Means of Forwarding Collective Action* 
By Henry K. Jessup 
: Member of the New York Bar 
UR prof n, in which I venture to include those _ ruptible, asserted of judges “Above all things integrity 
e membe f it that have been elevated to judicial is their portion and proper virtue.” 
office, | r centuries been the butt of caustic David Dudley Field, in an address on the human 
S at e student of the classics, the lover ness of judges, remarked they are “swayed like other 
the { R I ramatists, the careful men by vehement prejudices” and added, “This is cor 
ider of H in rea find unkind estimates ruption in reality, give it whatever other name you 
the unwort vyer, and harsh and scathing char- please.” 
te at ges who have prostituted their high From the beginning judges were a class set apart 
( et shysters venal judges have lo go no further back than Moses, the great law-giver, 
port such an extent literature that it in the theocracy which he organized, undertook himself 
s had a la le ence on public opinion in its at first to administer God’s justice alone, but Jethro 
timate of our profession as a class called the Priest of Midian, who had more than the cus 
In the campaign of the American Bar Associa- tomary influence of a father-in-law, persuaded him to 
n for the n of ca ; of professional ethics, appoint others to exercise judicial functions. Jethro 
had tor vitl ndant harvests, self-sown in had the right idea. He advised Moses “Provide out of 
each succee eration, of these windblown seeds all the people able men such as fear God; men of truth, 
eers at it trickery, knavery or venality on hating covetousness.” These judges were to be a sort 
e part of i of shock-absorber for Moses, who was to continue as 
Hig I these members of our profes- a court of last resort. The writer of Genesis comments 
n whose tw the worst that wit or in closing, “The hard causes they brought to Moses.” 
er by w iticism, rose in each The pinnacle of judicial character is reached in that 
neratior ters and reputations of great law- inimitable description in the Book of Job (xxrx 8-17) 
and hor | jurists keeping alive the noble tradi- so aptly appropriated by Rufus Choate in his great plea 
s and preserving the ideals of the profession they for an appointive judiciary made before the Massachu 
ied. St hen the common people accept a char- setts Constitutional Convention 
tion e, wl s derogatory to any Coming down to the Anglo-Saxon law, the first 
n class in t mmunity, it must be admitted that theory was that justice was that of the King and re 
e is sor g in its stand- posed in his person. He had the power to adjust con- 
Se trat troveries between his subjects. In the laws of Hloth- 
The ¢ g the lawyers in Jeru- haere and Eadric about 676 we find reference to the 
em, n t gh it were a matter of com- Stermelda or magistrates presiding over the methel or 
knowleds s is assumed in all of his parables, the thing 
the examp! f an unjust judge, an official moved Ine, King of the West Saxons, ordained that in 
person e performance of his order that “just law and justly kingly dooms might be 
ial dutie in illustration to point one of his _ settled: we comnand that God’s servants rightly hold 
rals, and obviously it was an illustration that every their lawful rule.” 
is heat recognized as normal Two centuries later King Alfred’s laws began by 
The ide f great lawyers and of great judges, re-promulgating the Ten Commandments and erected 
1 t the centuries, but the ap- various courts and judicial officers. Edward the 
nat t Is arelamentably few,andthe Elder exacted of his Reeves fidelity to their judicial 
les e therefrom are numerous enough functions. Canute expressly constituted himself, like 
tify the with which our literature is filled Moses, a court of last resort. 
e Gr Romans were alive to this failure After the Conquest we find /Justiciars appointed 
east gh standards on the part of judges. by the King from among his favorites 
race vigor ssserted that a corrupt judge is not Under Henry I. Robert, Bishop of Salisbury, 
lified to inquire into the truth. English literature “made the office odious.” Bassett was “infamous, 
Is v kespeare wrote that God alone sat cruel and corrupt.” 
dg. t no King can corrupt,” thus empha- The first enlightened and independent Justiciar 
g the fact that in his day the primary duty of was Richard de Luci, under Henry II, who framed the 
ges was ed, by the King who appointed them, “Constitutions of Clarendon.” 
e to dot will. Bacon, himself not incor- Magna Charta dealt specifically with reforms de- 
, Oct.. 1996 manded in the judicial administration. 

















177 












































AMERICAN Bar ASSOCIATION JOURNAL 





Regular court terms, 4 times a year in every 
county, XxII. 

Promise not to “defer right and justice,” xLvu, 
and 

“We will not make any justiciaries, constables. 
sheriffs or bailiffs, but what are knowing in the law of 
the realm and are disposed duly to observe it.” LIU. 

In our Colonial days, our Judges were King’s 
judges, many subservient to his will to the point of 
being unjust. So you observe it has taken generations 
and even centuries to develop out of King’s courts the 
People’s courts that now exist throughout these United 
States, presided over by judges chosen, directly or in- 
directly, by the people or their governors, with or 
without the advice and consent of their legislative 
chambers. 

I have little to say as to which method of selection 
by President or Governor or by direct or indirect choice 
of the people, is the better. I shall refer to this subject 
briefly later on, but nothing that anyone can say can 
exceed the cogency and lucidity of the argument of 
Rufus Choate to which I have alluded. 

IT 

To discuss and rightly appreciate the judicial 
office, we must know more definitely what are the 
essential characteristics of a judge. 

Socrates had a four-fold analysis. He contended 
that a judge “Must hear courteously; Answer wisely ; 
Consider orderly ; Decide impartially.” 

Rufus Choate, in his analysis of the best judge, 
as a preliminary to deciding by what system most surely 
to find such a man, said: 


“He must be profoundly learned in all the learning of the 
law and he must know how to use that learning. 

“He must be a man, not merely upright; not merely honest 
and well-intentioned—but a man who will not respect persons 
in judgment. He must possess the perfect confidence of the 
community.” 

Note, how eloquently he illustrates his analysis. 
\s to learning, he says: 

“In this age, boastful, glorious for its advancing popular, 
professional, scientific, and all education, will anyone disgrace 
himself by doubting the necessity of deep and continued 
studies and various and thorough attainments to the bench? He 
is to know not merely the law which you make, and the Leg- 
islature makes, not constitutional and statute law alone, but 
that other ampler, that boundless jurisprudence, the common- 
law, which the successive generations of the State have silently 
built up; that old code of freedom which we brought with us 
in the Mayflower and Arabella, but which in the progress of 
centuries we have ameliorated and enriched, and adapted wisely 
to the necessities of a busy, prosperous and wealthy community, 

that he must know. And where to find it? In the volumes 
which you must count by hundreds, by thousands; filling li- 
braries; exacting long labors; the labors of a life-time, ab- 
stracted from business, from politics, but assisted by taking 
part in an active judicial administration; such labors as pro- 
duced the wisdom and won the fame of Parsons, and Marshall, 
Kent, and Story, and Holt, and Mansfield.” 

As to the integrity and impartiality he rose to 
greater heights: 

“He shall not respect persons in judgment. He shall know 
nothing about the parties; everything about the case. He shall 
do everything for justice; nothing for himself; nothing for his 
friend; nothing for his patron; nothing for his sovereign. If, 
on one side, is the executive power, and the legislature, and 
the people—the sources of his honors, the givers of his daily 
bread—and on the other hand an individual nameless and 
odious, his eve is to see neither, great nor small, attending only 
to the ‘trepidations of the balance.’ If a law passed by a 
unanimous legis!ature. clamored for by the general voice of the 
public, .ad a cause is before him on it. in which the whole 
community is on one side and an individual member nameless 
and odious on the other, and he believes it to be against the 
Constitution, he must so declare it, or there is no judge. If 
Athens comes there to demand that the cup of hemlock be put 





to the lips of the wisest of men; and he believes that he has 

not corrupted the youth or omitted to worship the gods of 
the city, nor introduced new divinities of his own, he must 
deliver him, although the thunder light on the unterrified 
brow.” 

As to trustworthiness, he uses the poetic utter- 
ances of the Book of Job, already referred to, which 
he summarizes in this homely paragraph: 

“I do not fear that I subject myself to the ridicule of 
anyone, when I claim that he be a man towards whom the love 
and trust and affectionate admiration of the people should 
flow; not a man perching for a winter and summer in our 
court-houses, and then gone forever; but one to whose benevo 
lent face and bland, and dignified manners, and firm adminis- 
tration of the whole learning of the law, we become accus 
tomed ; whom our eyes anxiously, not in vain, explore when we 
enter the temple of justice; towards whom our attachment and 
trust grow even with the growth of his own eminent reputa 
tion 

Would that this estimate of the character essential 
to the judicial office could be brought home to the ap- 
preciation of everyone by whom candidates for judicial 
office are selected or elected. Thank God, in these 
United States, we have rarely had venal or corrupt 
judges unless we admit that there have been those who 
have been swayed by human prejudice, which David 
Dudley Field claimed was a form of corruptness. But 
we have had incompetent judges, unlearned judges, and 
in the sense that they were King’s judges in England, 
we have had judges obedient to political control, for 
getting not the pit from whence they were digged and 
capable of being influenced in such a way that they 
failed to comply with Mr. Choate’s essential require 
ment quoted from the Book of Deuteronomy that they 
should be “no respecters of persons.”” When Richard 
Croker, Boss of Tammany Hall, turned down Joseph 
IF. Daly for reelection, he explained that he had re 
fused to appoint as a clerk in his court the man 
requested by Tammany Hall. He said, “Justice Dal) 
was elected by Tammany Hall and Tammany Hall had 
a right to expect consideration at his hands.” 

As Mr. Guthrie once said, “The philosophy of this 
remark is really the philosophy of the elective 
system.” 

You can, without my quoting them, examine for 
yourselves the estimate of judicial character and 
equipment set forth in the Canons of Judicial Ethics 
of the A. B. A. 

So far I have, I believe, made no controversial 
statement, and have said nothing to arouse opposition 
We must be in agreement as to what are the ideal 
qualifications for judicial office, and it is obvious ‘that 
we have not attained, at least generally, to such ideal i1 
our several Commonwealths and in our national judicia 
system. 

Let me take one illustration alone. When w 
gather and chat at meetings such as this, while engaged 
in that pleasant social intercourse which ought always 
to accompany the meetings of Bar Associations, do w 
not hear from time to time of Federal Judges w! 
are “King’s judges,” who are “for the government 
from the beginning of the trial until the charge 
the jury or the decision has been made. To their minds 
the government can do no wrong, nor enact an unjt 
law. The Administration is the source of their stipen 

and of their expected pension. They may be learned 
but they often use that learning as though thev we 
counsel for the prosecution. They may be not con- 
sciously unfair, but they are moved by a prejudice 
which amounts in its operation to unfairness. I use 
this illustration because these men are selected by the 
method which I believe to be ideal, and which in fair- 
ness to those who take the opposing view, I cite 
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Tue Jupicrat Orrick AND THE Bar’s Respons1piiity 1/9 
ing that en the judgment of a Governor or a_ lawyers in the East do not believe that you could get a 
le e of the means which he has to be Bar composed of Democrats, Republicans, theoretical 
he qualifications of men he is to Socialists, Prohibitionists and what-not, to agree that 
vays be correctly reached or relate even John Marshall was the ideal candidate to put for- 
e real ¢ s of judicial qualifications ward for Chief Justice of the Court of Last Resort 
What [ say then of a judge who owes his of a given State. They say that law firms will divide 
to the 1 minant suggestion of a political Boss according to the individual politics of their members 
he rendered faithful and arduous service and that the Bar Association or Incorporated Bar will 
his locality, and to whom and to ‘livide similarly. They point out that in many com 
fice means only a political reward, ™mities members of the Bar may owe their entire in 
snnum for so many years come to business received because of political services 
Phaenret the selection and election of our "emdered. Shall the lawyer, they say, as a matter of 
a ion enmity dineatiy tn thai onil tn eens professional ethics, bite the hand that feeds him? 
¢ ’ il and i ensi 
a ie ee tat Fe ers pee This begs the whole question. The selection of a 
e most « ent foundation of reason. In rural 4.4 — - s ss | ; me J 
es ate ected: Uinta mania a candidate for a judgeship is a matter in which the 
a Te a shin ‘age Bat " ail the i lawyer is best qualified amongst the entire electorate 
=" ‘ to reach a proper judgment and in which he should 
or say, Lount) Judge has have a professional interest regardless of his duty to 
SIZzeG Mis neigndors usually they have the courts, or of his duty to the community, and solely 
they discount his weakness Or because of the other duty in this great trinity, namely, 
™ Auprmalgscditg, make a good judge his duty to his client. About half of the determina 
ul lly they are right. But it is in OUr tions that are made by judges in our courts, are matters 
f f inicipal nters that the political of discretion. Discretionary orders are rarely re 
hines d erfect wort in a population of a yjewable in courts of last resort 
re lawyers number thousands, the ! tried a case once before a judge of political 
munity § y hasnt the faunest idea who the configuration, against a corporation, the chief stock 
¢ 5 appt a tine column on the holder of which was a Senator and the power behind 
: a Cheoretically they are the throne in the political organization that had put the 
ted by t ple. As a matter of fact they are judge on the Bench. The judge and the Senator had 
the Boss. Or ce his decision has jointly and severally the nerve to permit the Senator 
‘ Convention, if there be one, oF the to sit by the Judge’s side on the Bench while the trial 
ary, 1 i the place of a Convention, registers was proceeding. I counted my client fortunate when 
the pury f the votes of the members of that | cecyured a mistrial ; 
ular n e, tl will and choice of the Boss Again, I went to another court room on a matte 
sould effect a change of opinion On inyolying discretion and happened to see a certain 
part must been exerted before he rea hed his political Boss go into the Judge’s private room as I was 
n. Committees on judicial nominees of Bar As- on my way to the court room. The Judge did not 
ations ' nting upon the qualhcations oO! his come in for half an hour beyond the appointed time. 
lidates 7 Says Ste ee minated, I venture \J, application was denied. 
ee ee see wore, I have cra — We have all had unhappy experiences of this sort. 
es & newspapers of high respectability We know that many judges are moved by “human 
mmte tion, but the voters of the predomi- prejudice” and if there is anything more human than 
re read that report. The members of politics in these United States of America, I don’t 
Lonmin are usually equally of two {now what it is. 
war hey tte Aas te! AP ; ay ves excortated 6 ” | belong, among other Bar affiliations, to a small 
ndividua ed by the Boss Chey use various . - ' . - 
ae Pe. Bar Association known as the Phi Delta Phi Associa- 
ees of “s r “excellent” to describe them and . “er rey 
niitdiie n his lithographed paper or cam- which has the peculiar characteristic that it is com- 
n poster ndoreed by all Bar Associations” posed of men who belonged to the Phi Delta Phi Fra- 
a larging this point? It is a  ‘ermity in their law school course, and upon initiation, 
oll anit nowledge and leads to the main con- they took a solemn vow in respect to the ethical stan- 
+} ress, namely, that the duty of the ards of the profession, including a specific promise to 
n the f iudicial candidates. is to exert 40° all in their power to insure the selection of competent 
ighten lective influence before the polit- and impartial judges in the administration of justice 
parties ha tually nominated and the matter of When the debates in respect to the incorporation 
tion becor n accomplished fact of the Bar (with a view to the exercise of collective in- 
m the little I have heard I understand that fluence by the profession in those affairs which relate 
of ti creat City believe in exercising that to the administration of justice in every community ) 
ee ae ind at the determinative stage, to began in the New York State Bar Association, this 
the primary itself, and in letting the political little Association of 250 members undertook to examine 
es know t men they consider worthy of the and develop one phase of the problem that would con- 
and t proper men from among whom the front such incorporated Bar, namely, what duty would 
cal oart id make their selection. I look for devolve upon that collective Bar in respect to the selec- 
and \ es activity tion of candidates for judicial office 
The aue 5 the Bar as a prac- We deemed it the most important sub-topic of the 
itter exe iy rence in this important general subject and we undertook a two-years’ cam- 
ular \V eard at the Conference in Wash- paign at the end of which our treasury was depleted 
last ! that Ohio. by its State Bar As- of any surplus because propaganda costs money. 
on. is o1 re in favor of an incorporated Bar, We organized a public meeting in the Town Hall 
1ims to “get a little of the California spirit’— of New York City. It was addressed by some of the 
tic utterance. Some of our most distinguished most distinguished lawyers in the country, from New 
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York, Illinois, New Jersey, including the President of 

the Chicago Bar Association ; ex-Presidents of the City 
Bar Association; the President of the New York State 
Bar Association ; the now President of the New Jersey 
State Bar Association ; Mr. Martin Conboy and Colonel 
William Rand, of the New York Bar, and Dr. Kath- 
erine B. Davis, representing the women voters. It 
resulted in a resolution urging that the movement 
should not be allowed to die out, and urging our As- 
sociation to convene a conference of Bar Associations 
in the neighborhood of New York City, with a view 
to defining and effectuating that influence which the 
legal profession as a be ly ought to take in the selec- 
tion of candidates for judicial office, on the one hand, 
yet keeping the judiciary branch of our government 
out of politics, so far as is consistent with the proper 
functioning of our Republican form of government. 

Such a conference was convened. Five delegates 
each from twelve different Associations came together 
and for months sub-committees were engaged in con- 
sidering the various sub-divisions of this great topic. 
The result of our deliberations was filed with the con- 
ference of Bar Association delegates in Washington 
last Spring. Suffice it to say here that we reached 
three conclusions: 

(a) That the appointive system is the ideal sys- 
tem for the selection of such officers ; 

(b) That where and as long as the elective sys- 
tem prevails, judicial elections should be had at a time 
separate from ordinary elections in order to focus the 
attention of the voters upon the candidates put for- 
ward for election ; 

(c) That it was desirable that by permissive 
legislation the Bar of a given locality, if and when in- 
corporated, should be given the status of a political 
party and have the power if it were so advised in any 
given election, to nominate candidates whose names 
should go upon the official ballot. We were even suc- 
cessful in getting a permissive clause to that effect in 
the so-called Gibbs’ Bill offered by the State Bar As- 
sociation in the New York Legislature. You can 
imagine the reaction. It was bound to be a contro- 
versial point but the reactions, on the part of even 
distinguished lawyers to this feature of the Bill, were 
amusing. If they really wanted to beat the Bill, they 
ought to have left that clause in and simply called the 
attention of the political leaders to that clause in the 
Bill and the Bill would have been beaten on that ground 
alone, and why? Well, take New York City alone. 

I pointed out at the Town Hall Meeting, to which 
I referred above, that the budget for maintaining 200 
judges and their courts in New York City was $8,- 
000,000 a year, not reckoning the cost of the offices of 
the Corporation Counsel, Sheriff, County Clerk, Dis- 
trict Attorney, Court librarians, etc. I do not recall 
how many clerks, office attendants and stenographers 
these 200 judges are to appoint, and the Lord only 
knows how many receivers, special guardians, referees 
and appraisers, etc., will be designated by each judge 
during his term of office. Do you wonder that the 
leaders of the two great political parties in New York 
City gave serious consideration to the selection of 
candidates for judicial office and do you suppose they 
haven't got a pretty good idea of what the incumbency 
of a judgeship for fourteen years at $25,000 a year 
means in the way of patronage and fees to the faith- 
ful? Even conceding that the administration of that 
office is going to be conscientious, but also assuming 
that the incumbent is not going to throw down the 
organization in discretionary matters — $15,000,000 a 


year would be a modest estimate of what would in 
one way or another find its way into the pockets of the 
faithful as salaries or fees or allowances. The people 
don’t realize or appreciate this. By the people I mean 
the electorate in New York City; and the influence of 
the Bar, collectively or semi-collectively, as at present 
exerted, does not amount to a hill of beans. Many 
opponents of the incorporation of the Bar say in this 
regard that the lawyer is above all a citizen, and as a 
citizen he should align himself with a political party 
and that it is within the councils of every party that 
he should exert his high and holy influence. 

How long do you suppose he would remain in the 
Councils of the party exerting his “high and holy in 
Huence,” if he used the arguments which a collective 
Bar would by very force of its own dignity and re 
sponsibility undertake to use in order to prevent the 
nomination of a friend of the Boss who had worked 
unrewarded for many years or who had run unsuccess- 
fully as a “forlorn hope” in a given election to please 
the organization? There are practical difficulties, and 
many of them in securing any such reform in any State 
of the Union, but that does not lessen the fact that it is 
an ideal method in which the Bar ought to function to 
discharge its full responsibility. It ought to function 
collectively. It ought to function in advance of the 
selections by the Boss and it ought to be given by pet 
missive, not mandatory, legislation, the right to effectu 
ate its influence by going directly before the voters 
and on the official ballot at that 

I come back to the underlying factor, namely, the 
conception of the judicial office, and I have some 
special knowledge of the inadequacy <¢ 


f understanding 
in this respect even on the part of the judges them- 
selves. 

I was Chairman for several years of the Com 
mittee on Grievances and Professional Ethics in the 
American Bar Association. I persuaded the Execu 
tive Committee to give me an appropriation and | 
issued a questionnaire to 3500 judges of every kind 
and jurisdiction throughout the United States, Federal, 
State, last resort, local and inferior. I got a vast num 
ber of replies, which I analyzed and reported on to 
the Association, (See x_v Reports A. B. A. 1920, pj 
270-298 ), and | turned over to my successor as Chait 
man a chestful of these replies. 

This was started as a basis for my contention 
that there should be canons of: judicial ethics, or at 
least that the judges should be reminded that election 
to judicial office not only did not free them from their 
professional ethical restraints but, on the contrary, 
subjected them to additional and even higher obliga 
tion. We were all vaguely conscious at the time of 
the propriety of some such deliverance or formulation 
of a judicial code, but many equally vaguely thought 
there was something disrespectful to the judiciary 
a mere lawyer attempting to formulate such rules 
them. 

It was a great delight when the Chief Justice 
the United States—when the Special Committee was 
finally appointed and framed a proposed set of canons 
of judicial ethics ——rendered such yeoman service 
the work of that Committee. 

The lamentable conditions that were disclosed by 
this questionnaire contributed, I think, to the success 
of that particular movement for canons of judicial 
ethics. Many of these judges had never heard of the 
Canons. They were like those Christians that St. Paul 
came upon, who had not so much as heard that there 
was a Holy Ghost. Others repudiated the duty of 
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day be a man and should not pretermit that son in his 
selection of an executor and should not tie him up by 
testamentary chains so as to embody in his will that 
distrust of his ability or fidelity by selecting Trust 
Companies or strangers to administer those trusts 
which, when the will comes to be probated, the young 
man would be eager and honored to assume 

Yet, I have seen again and again a man of little 
legal training, certainly possessing none of the special 
knowledge called for by the particular court over which 
he was elected to preside, striding in, on his first court 
day, decorated in the robe which his $1,500 a year 
political personal officer had draped over his shoulders 
and confronting his first court room and recognizing 
the faces of leaders of the Bar, prepared to submit to 
his arbitrament their contentions in law, or equity 
You could almost see him straighten up, as it were, 
jacked up by the very responsibility itself into a new 
spirit of endeavor and obligation. In time he may 
make good; but at what a cost to the litigants before 
him as the result of his lack of preparation and equip- 
ment for that high office! 

I care not, therefore, whether we live in the City 
or the country; whether the Justice’s salary is $2,000 
a year or $20,000, the Bar cannot shirk its responsi- 
bility in this most important respect. 

Why should it not act collectively? Even m a 
great city the Bar may not know one another as tney 
do in the country district, but they know the outstand- 
ing men; they know the men who are scholarly, wnu 
are thoroughly equipped, who have been trained in in- 
stitutions whose diploma is a real certificate of in- 
tellectual attainment. Who better qualified to select 
such candidates? Even though they confine them- 
seives to certifying a given number of men of each 
political party in advance of the conventions and di- 
rectly, if you please, to the leaders of those parties, 
they will exert an influence that in time will become 
effective. 

In New York, our outstanding leaders say a bar 
ticket would not have a ghost of a show. We would 
be beaten pitifully as were the Judiciary Nominators 
years ago. What of it? Suppose you were beaten for 
one or even ten years—your acts would produce one 
of two results; either you would constrain the party 
leaders to select better candidates—so as to demonstrate 
that your activity was unnecessary, or one of the two 
parties, probably the minority, would see its advantage 
in adopting your ticket and so rally to its support the 
intelligent voters of the community. 

Either result would be all to the good, and either 
would serve as a test of the influence of the bar in a 
matter so vital to its own welfare as well as to that of 
the community. 

To abandon the demand for this right to nom 
nate is cowardly—even though based on the reason 
assigned that no legislature would pass a statute in- 
corporating the bar with such a power conferred. 
Why take half a loaf when working towards an ideal ? 
After the advocates of the Gibbs’ Bill in New York 
emasculated it by cutting out the right to nominate 
judges, Louis Marshall had no difficulty in stampeding 
the County Lawyers Association to vote down the pro- 
posal to incorporate the bar, because of the futility of 
its objects which he claimed existing associations 
could achieve as they are. 

o abandon so vital a feature of an efficient col- 
lective bar at the threshold does not augur well for 
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the courage which the bar would be expected to show 
in its future collective acts 

An incorporated bar, if ideally organized must : 

I. Be self-governing, with power to prescribe 
standards of admission and with power to purge its 
own rolls of unworthy members. 

II. It must have the purpose and the power to 
influence the methods by which procedure and sub- 
stantive law are constantly changed by legislative 
meddling and muddling—so as to in time secure uni- 
formity in all our courts as to rights and remedies. 

III. It must have power to effectuate its great 
ethical objective of keeping the channels of justice 


pure by controlling effectively the selection of judges 
in all our courts. 

I plead therefore, for the incorporation of the Bar, 
if that be the only way to secure its collective in- 
fluence. I plead for the exertion of such collective 
influence in the matter of the selection of candid: » 
for judicial office. If no other way can be found for 
the effectual exerting of such influence, I plead for 
permissive legislation authorizing the Bar to go into 
the political field, nominate its own ticket and go on 
the official ballot to all intents and purposes as though 
it were a political party. 1 believe the Cincinnati Bar 
to be on the right highroad to the exertion of its in- 
fluence in this vital particular. 





ARRANGEMENTS FOR BUFFALO MEETING 





(To be held at Buffalo, N. Y. 


Headquarters 

Hotel Statler, Delaware Avenue and Mohawk 
Street. Rates: Single rooms, $4 to $6 per day; 
double rooms, $6 to $8 per day; double rooms with 
twin beds, $6.50 to $12 per day; double room with 
double and extra bed (for two or three persons), $7 to 
$8.50 per day; parlor suites, $15 per day up. All 
rooms have tub and shower bath and outside loca- 
tion. 


Reservations and Hotel Information 


Requests for reservations and information con- 
cerning the Statler and other Buffalo hotels should 
be addressed to the secretary, William P. Mac- 
Cracken, Jr., 209 South La Salle Street, Chicago, IIl. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating (1) whether double or single 
room is wanted and if double the names of persons 
who will occupy it; (2) whether double or twin beds 
are preferred; (3) the approximate rate; (4) date 
of arrival, including definite information as to whether 
such arrival will be in the morning or evening; (5) 
whether upper or lower floor is preferred. 

Every effort will be made to comply with re- 
quests made, as far as available accommodations 
will permit. Reservations should be made as early 
as possible. 


Reduced Rates for Buffalo Meeting 
Summer tourist rates to Buffalo and Niagara 


August 31 and Sept. 1 and 2) 


of the country. In those parts where tourist rates 
are not available, arrangements will be made for 
securing the usual reduction of 25 per cent on the 
identification certificate plan, concerning which an- 
nouncements will appear in subsequent issues of the 
Journal. 


Annual Meeting of Commissioners on Uniform 
State Laws 


The National Conference of Commissioners on 
Uniform State Laws will hold its next annual meeting 
at Buffalo, New York, August 23-29, 1927. 

The Headquarters of the Conference will be at 
the Statler Hotel, and all meetings will be held there 

Requests for hotel reservations should be addressed 
to William P. MacCracken, Jr., Secretary of the Amer- 
ican Bar Association, 209 S. La Salle Street, Chicago, 
Ill., and reference is made to announcement concern- 
ing hotel accommodations which appears in this issue 
of the Journal. 

The following subjects have been tentatively as- 
signed for discussion in the following order: 

Real Property Mortgage Act; Public Utilities Act ; 
Incorporation Act; Sale of Securities Act; Trust Re- 
ceipts Act; Negotiable Instruments Act Amendments ; 
Cooperative Marketing Act; Mechanic’s Lien Act; Act 
for Securing Compulsory Attendance of Non-resident 
Witnesses. 

Georce G. Bocerr, 


Falls will be available to members in certain parts Secretary. 
Additional Hotel Accommodations 
Dist. from With Bath Without Bath 

Hotel Hdq Single Double Twin Beds Single Double Suites 
Buffalo ..... 5 blocks $2.50 to $4.50 $4.50 to $6.50 $6.50 = ........ $5.00 up 
Lafayette 5 blocks 3.50 to 4.00 5.00 to 6.00 7.00 to $7.50 ‘<a $15.00 up 
Broezel ... 10 blocks i na ae ae $2.50 to $4.00 $5.00 
a Ned ‘ 11 blocks 4.00 to 6.00 ........ $7.00 2.50 4.00 2 bedrooms 
Y. M. C. A. Men’s Hotel. 1 block NE GRR oes ae eee or ee & 1 bath $7 
EE Das ucevctionks 4 blocks 2.50 to 3.00 $5.00 to $6.00 $12.00 up 
Cheltenham 1% blocks 2.50 4.00 aes $1.50 2.50 
Graystone ... 4 blocks 3.50 4.50 ee, ene 
PE onsiivces 2 blocks 1.50 to 350 323.50 to 850 ............ si : ae 
Stuyvesant ..... — 2 blocks Furnished apartment $5.00 per day for 2 persons; $8.50 per day for four persons 


Buffalo Athletic Club 1 block 


A limited number of rooms for men are available at $4.50 per day. 
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‘ Chicago Bar Association Gives Banquet in Honor of William Searle Holdsworth, Vinerian 
“A Professor of Law at Oxford University—Dean John H. Wigmore Introduces 
. , Guest, Who Tells Something of the Chair Which He Occupies 
0 and of Blackstone, Its First Occupant 
mn 
h co ba 
it 
- HE Chicago Bar Association enjoyed the priv- I was delighted to read in the preface to the ninth 
lege of being the first of the Bar organizations volume of the History of English Law, the author's 
q of the country to extend a welcome to William acknowledgment of his indebtedness to what he de- 
irl = vorth Vinerian Professor of Law at scribes as Wigmore’s great Treatise on Evidence. This 
} Oxford sity England, and author of the Association is proud of that work and proud of its 
Hi of) a ish Law,” which is already ac- author, and we are keenly aware of our indebtedness 
eptee of th sides of the water as a work de- to him for his warm cooperation in the work of the 
a o a ag. same oe author. Prof. Association, over many years, and for the distinction 
Y* emgy toe wes ; a ” deliver = ee Of that is ours, that he is one of us. 
aS eee a Norti western University at the I have great pleasure in presenting to you your 
<1 Snes ean John H. Wigmore of the Law friend, Dean Wigmore, who will present to you the 
or School nstitution, and the local Bar Associa- , ; 
7 ' : Se ee oe : guest of Honor. (Applause.) 
he n seize e opportunity to give a dinner in his 
= nor at it ib rooms rhe enna mE Mr. Wigmore’s Introduction 
he ae : gre ap ie ag: tg Dean Joun H. WicMore: Mr. President, Dr. 
ante one. The Glee Club of the Asso- /0ldsworth, guests and brothers of the Bar Associa- 
A ition sang umber of parodies especially com- tion: ; ~ dite 
sed fot asion—among them “When Bill I think that the shade of Sir William Blackstone 
vas a | rved a term.” reminiscent of “Pina- ™ust at this moment be looking down upon this occa- 
on e.” takes the seat of Vinerian Pro- sion in a beatitude. You know, Edwin Burke said in 
ng fessors, when Vinerian Professors are elsewhere,” a speech, I think shortly after the Revolution, that 
nodeled on the classic lines of the song, “Who more copies of the Commentaries were already sold in 
at takes care caretaker’s daughter?” President the Colonies than in England itself. And certain it is 
re Boyden called the assembly to order and introduced that that book was the greatest influence that saved 
et lean Wig! who in turn introduced Professor America for the Common Law. Why, Sir, I do not 
- Idswortl Following is a transcript of their re- know whether you are aware of it or not, but the 
ol arks: Custom of Paris was once the law on the spot where 
n we are now sitting, and for a thousand miles south 
ue President Boyden’s Welcome and west of here. And I think, therefore, we may 
wee . - heal believe that the shade of Sir William Blackstone, the 
PRESIDI BoyDEN Professor Holdsworth, ~ Page Rea cna 5 Sle wratiicnts 
aS lies and gentlemen, members of the Chicago Bar first \ inerian I rofessor, is watching with gratification 
sociatior this latest Vinerian Professor visiting in person that 
ot Our As tion is the recipient tonight of one of Vast area that was conquered by that book. 
” greatest | in its history. Two days ago Eng- Now, speaking of books, I notice that in the an- 
ts: l’s greatest legal scholar and historian landed in nouncement of this evenings banquet, the ¢ ommiuttee 
ct ew York, and came straight to Chicago, as the guest referred to the nine-volume work on the History of 
the Nortl tern University Law School English Law as a monumental work. That term 
Through tl urtesy and consideration of Dean has been occasionally used by reviewers in application 
gmore, we privileged to be the first Bar Asso- to my modest five volumes. And I think that Dr. 
on in A to entertain him. Through the Holdsworth will join with me in pointing out that an 
c effort f the Glee Club, you have perhaps author has some susceptibilities in finding his work re- 
ined that is Vinerian Professor of Law at ferred to as monumental. It savors too much of the 
ford graveyard and the burying ground. (Laughter.) I 
In 1758 William Blackstone was the first wish that future committees of the Bar Association 
erian Prof I \nd as Blackstone became im- and future reviewers could select some word having an 
il to all students of the Common Law, through equally pretentious import, but without those associa- 
great Commentaries, so it is freely predicted by tions, like a favorite word of Old Dominie Sampson 
, lars on | sides of the Atlantic that our guest in Scott’s novel, the word “prodigious,” or even 
achieve rtain immortality through his His- “monstrous.” (Laughter.) 
- t of English Law \ pplause I am inclined to believe that one reason why our 
. \ schol hd hould be introduced guest this evening was able to produce this monstrous 
P 1 by a scholar. Fortunately we have in work, nine volumes, covering nine centuries of law, 


members] legal scholar of international repu- 
n of the most learned 
the brains and 


ho its the author of one 


rks on the law ever produced by 


istry of mat 


in twenty years—so short a time, so monstrous a labor 

I am inclined to think that one reason why he was 
able to do it thoroughly is because he is a member of 
the faculty, as we say, in All Souls College, one of 
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twenty-seven lecturers in a college that has no stu- 
dents. (Laughter. ) 

I have heard a colleague remark that life in a 
university would be ideal if it was not for the nuisance 
of the students. 

Sut after this twenty years of laborious toil and 
of monstrous work, it was natural that he should wish 
for a vacation in other climes, free from the clamor 
of local duties, and his toil of proofreading, and that 
beneficent thought was really, I think, in our minds 
when we extended to him the invitation to come over 
here and have a good time in that new area conquered 
by his predecessor's book. And we are very proud, 
Sir, that Chicago is to be and is the first place that you 
have honored with your visit. 

From here our learned guest goes to the eflete 
East. He visits select Boston, purse-proud New 
York, cynical Washington, and corrupt Philadelphia. 
( Laughter. ) 

But I know, Sir, that you may meet greater num- 
bers of the Bar, but not larger hearts. I dare say you 
may see taller buildings, but you will not find higher 
aspirations. They may introduce to you a more pro- 
found luxury, but not to a more abundant comfort. 
Doubtless you will go to places where there is an older 
past, but not where there is a more solid present or 
future. And I think that maybe you will find a more 
formal dignity in some place, but not a more cheery 
fraternity than we have tried to offer you here tonight. 

And finally, however much flattering homage they 
may pay you, we insist that we yield to none in our 
profound admiration for you—and for ourselves! 
( Applause. ) 

And now, Sir, I am sure that our brethren at 
the Bar here are anxious to hear from you. 


Prof. Holdsworth’s Remarks 


Proressor HoL_pswortH: Mr. President, Dean 
Wigmore, ladies and gentlemen, and fellow lawyers: 

I am sure that Dean Wigmore spoke the truth 
when he said that however far I might travel in this 
country, I could not meet with any body of lawyers 
with larger hearts. I am sure that both my wife and 
myself are very much touched and gratified by the 
magnificent reception which we have received at our 
first visit to this country. 

I have had the honor of teaching a great many 
members of your country, who have come to Oxford 
as Rhodes scholars. I have occasionally contributed 
something to your law journals, and I have always 
wished to come over and see your famous law schools, 
on the spot; and owing to the kindness of Northwest- 
ern University and Dean Wigmore, that great wish 
which | have had for a great many years, has been 
gratified. 

I am afraid that this monstrous History, which 
I think you have heard perhaps enough about, was not 
written quite under the easy conditions which Dean 
Wigmore described to you, because it was all written 
when [I was a member of the undergraduate college, 
and had to teach a great many undergraduates. So 
that little bit of historical reminiscence, I am afraid, 
will not work. (Laughter Still, that is a mere vul- 
gar fact. You may disregard it if you wish. 

I do not propose to say much about myself, be- 
cause I observe that “When Bill was a Lad”—(Laugh- 
ter.) really I cannot but admire—I do not know how 
it was done—the insight with which that song has 
really sketched the salient features in my career. It 
is quite true that I did serve a term in my father’s 











firm. He was a solicitor, and I was in his office for 
a whole year. So that first item is true 

Then in the third verse there is something about 
“an ordinary youth grow thin.” My wife has always 
maintained that I was very thin when she married me, 
and she is responsible for the present condition. 
(Laughter.) So that really another bit of insight is 
shown in the composition of that so although | 
cannot think how it was done 

I thought perhaps in addressing you you might 
like to hear a little bit about the Chair which I occupy, 
but do not claim to fill, and perhaps also a little bit 
about Blackstone, who was certainly its most famous 
occupant. 


¥ 


y 
ss 


The Vinerian Professorship 


With regard to the Chair, that had a magnificent 
send-off when Blackstone was made Vinerian Profes 
sor, but I am afraid that, like many other things in 
the Eighteenth Century, the glory has rather decayed, 
and I am also afraid that the intermediate history is 
not something that you might be altogether proud of. 

I see here again this point is anticipated in this 
song. I| cannot sufficiently admire the insight with 
which it is drawn up, in the song entitled, “Who Takes 
the Seat?” It inquires as to what happens when 
Vinerian Professors are away. One of my predeces- 
sors in that Chair, who occupied it for a little time 
after Blackstone’s death, was Vinerian Professor of 
English Law at Oxford, and at the same time had 
charge of the High Court of Calcutta. It is a little dif- 
ficult to combine those two functions, and so he ap- 
pointed a deputy. The deputy appointed was John 
Scott, afterwards Lord Eldon. You know he was a 
very efficient deputy. Young John Scott at that time 
had only just started reading law, and he had just 
met and run away with his wife and made a Gretna 
Green marriage—that was how John Scott started in 
life; and it was said that he chose as the subject of 
one of his lectures, a statute of Edward the Fourth, 
concerning young men who run away with maidens. 

That supplies some sort of an answer to the 
inquiry. 

Then again, there was another Vinerian Professor 
early in the Nineteenth Century, who always put on 
his lectures at 1 o'clock, about lunch time. Very often 
he attained his object, and no one came. + If one or 
two came, he would say to them, “Gentlemen, I think 
1 o'clock is more like lunch than lectures. The but 
tery is just over the way; suppose we go and have 
lunch.” 

So I am afraid that the composer of this paper 
was not quite accurate when he said that every one of 
my predecessors edited a book of legal lore; but later 
that was changed as the result of the University Com- 
mission in 1870; and the first Professor under the new 
régime was A. V. Dicey, who I think you will all 
agree, was a very worthy successor of Blackstone. The 
first Professor under the old régime and the first Pro- 
fessor under the new régime have made the Chair so 
famous that anybody who is called upon to occupy it 
necessarily seems very small. 

So much for the Vinerian Chair 

Blackstone, the Inaugurator of Modern 
System of Legal Education 

Now, with regard to Blackstone ; of course, Black 
stone must always be a great name to anyone who, 
like myself and like Dean Wigmore, has devoted his 
life to the cause of legal education, because after all, 
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1S e \ 1ugurated the modern 

tem of legal education. He was the first Univer- 

ty Pr English Law, and he was the first 

person wil nnounced the novel view that English 
law shou e taught at a university: and I think in 
is inaugut ecture he sketched a plan of legal edu- 


the form in which it has developed 


ne was always very inter- 


ting 1 for the reason which Dean Wigmore 
e. al cl entirely agree with Dean Wig 
e—that 1t irgely due to his book, that we have 
only a mon language, but common legal prin- 

( 
( t question, I think, is, why were the 
omment it once acct pted as a classical book ? I 
k the e very mat reasons. Of course, 
acks a literary ar in his way. He was 
mal wide reading. He was not merely an 
rlish la I If you look at the references cited, 


1 1 


he was learned in Roman Law; in 


nearly appointed Regius Professor 


toma! ind of « arse, if that catastrophe had 
ppen there would have been no Commentaries. 
it catastrophe was averted, because the Duke of 
ewcastle vhose hands the appointment lay, and 
nce of broke vas thinking of his 
t ive. 
ckstot1 as not quite clear as to whether he 
the Duke of Newcastle’s measures, so 
e Cha t man W was described as the 
est elect - agent in r niversity, but who 
ew n eak of. 
That w 1 happy accident, but it shows that 
Blackstone a great deal of Roman Law. If you 
ok at th erences he cites, you will find that he 
ew re f | nglish History and of Political 
Sc1ence 
So I tl ne reason why the Commentaries are 
lassical | , is that he was not merely an English 
vyer, but he was a man of letters; he was a his- 
ian of very wide intellectual out- 
ut think there is another reason, which I do 
t think been so much dwelt upon, in the many 
gra] hie \ | have beet vritten of Blackstone, 
1 that is this, that his Commentaries were founded 
n lecture hich he had been giving for twelve 
rs before the Commentaries were published He 
egan to | n English Law in 1753, simply as 


rivate lecturer, and when he was appointed Pro- 


S 8, he in substance repeated the same lec- 
res: so that for twelve vears he had been going on 
turing on this subject 


Why the “Commentaries” at Once Became a Classic 


1 this t t anybody who has ever lectured on 
ere is nothing like lecturing from 
uscript in order to show up its deficiencies. You 
le g fron explaining it and putting it 
ther w und it is my experience that you find 
kinds of inaccuracies. You see ways of putting 
better \nd it was because of the lectures being 
itted to that sort of a revision for the whole 
lve year hat the Commentaries were at once 
pted as issical DOO! 

N t were those lectures like? Nobody, ] 
given much attention to that particular 
rn | 1 around t see whether I could find 

this bout those lectures As a matter of 
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fact, I found no less than three manuscripis on them, 
evidently taken down by his hearers. One of them 
was a manuscript by a Fellow of All Souls, who must 
have attended the lectures in 1753. Another, which 
is in All Souls library, is a book of thirty-five small 
folio volumes, evidently taken down in shorthand, and 
carefully copied out; and then there is another one in 
the library which is claimed to be an original manu- 
script of Blackstone; but I am afraid that is not true 
The handwriting does not quite bear it out, and it is 
quite obvious that it is a set of notes taken down in 
longhand, not nearly so detailed as the others, and it 
is not always very intelligible. 

It is very interesting to see what those lectures 
were like, and on the whole if one looks at the best 
manuscripts, one can see that the Commentaries, though 
considerably extended, really follow those lecture 
notes very faithfully. 

Of course, there are small differences, but they 
follow the lectures very faithfully; and therefore | 
think I am justified in saying that it is the fact that 
the Commentaries really were these notes, from which 
he had been lecturing over those twelve years, that 
accounts for the excellence of the book. 

Bentham’s Criticism of Blackstone 


The book was, of course, as you know, at once 
accepted as a classical book. It went through a phase 
of detraction, because Bentham attended Blackstone’s 
lectures, and as he at once saw what he termed fallacies, 
a few years later he gave expression to his views in 
his publications. I do not think it would be altogether 
a difficult task to defend Blackstone from some of 
Bentham’s criticisms. He accused Blackstone of be- 
ing an apologist for all the abuses of the time, in fact 
That really was not true. If you look at the Com- 
mentaries you will find that Blackstone, although he 
occasionally defends indefensible things, does in a 
great many cases recommend improvements in the 
law. He was in favor, for instance, of a system of 
registration of conveyances. He criticized the law of 
inheritance. He criticized the doctrine of the corrup- 
tion of blood in cases of felony. You can pick out lots 
of cases in which he did criticize the rules of English 
law; and it was not proved, as Bentham said, that he 
was an apologist for all the abuses of the law 

In fact, he, like Burke, was not averse to reason- 
able reforms, that did not upset established principles 

Of course, what Bentham really was thinking of 

and there I think he made a great mistake—he was 
really confusing Blackstone with Tories of the type of 
Eldon and Ellenborough. Blackstone wrote before 
the French Revolution, and Tories like Eldon and 
Ellenborough did resist reforms. It was a very re- 
actionary period, and Blackstone was not of that 
school, and evidently Bentham made a mistake, because 
he confused the two ages. Of course, he criticized him 
because he was unsound, perhaps, on the question of 
sovereignty, and he criticized him because he appar- 
ently had never heard of the principle of Utility. 

I think that Blackstone, who was concerned 
rather to give a picture of English Law rather than 
to criticize it, could not help giving weight to a great 
many other considerations than the consideration of 
utility, because English Law is based on all kinds of 
different considerations, and therefore shows that it 
is always possessed of a larger knowledge of human 

ature than Benthm ever came in sight of. 

Still, those are things of the past, and we can take 
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a more impartial view of the merits of Blackstone, and 
I think we may say that Blackstone is now coming 
into his own again. 

I do not think anybody now would be found to 
denounce him as Bentham denounced him, as an 
apologist for all things established, but rather I think 
we should all agree in admiring a man who was a liter- 
ary artist, who was an accomplished historian, and 
who was a learned lawyer. I think we should all 
agree that he used all these great gifts to weave into a 
harmonious texture the fabric of English Law of the 








old régime, which is after all the foundation of out 
Anglo-American law. 

I cannot express really the gratification for the 
honor which you have done me in receiving me in this 
way, and I can only say that it has surpassed anything 
I ever expected, when I came to this country. (Pro- 
longed applause. ) 

PRESIDENT BoypEN: It only 
express what is in all your hearts, your gratitude to 
Dr. Holdsworth for his charming, delightful and 
learned address, and to wish Dr. Holdsworth and Mrs. 
Holdsworth a delightful voyage and Godspeed. 


remains for me to 


DEPARTMENT OF CURRENT LEGISLATION 





Democratic Control of Administration 





By JoserpH P. CHAMBERLAIN 


HE share taken in Legislation by organized groups 
has been noted in a former installment of these 
notes’ but the influence of such groups is no less 

marked in administration. Well known are the use 
of the Societies for the Prevention of Cruelty to Ani- 
mals as a semi-official organization for the adminis- 
tration of humane laws,’ of the Society for the 
Prevention of Cruelty to Children, or orphanages and 
homes of various sorts, to aid the State in caring for 
children and young people, especially when they come 
under the jurisdiction of the Juvenile Court. Less 
understood but wide-spread is the cooperation of busi- 
ness and social organizations with police and prosecut- 
ing attorneys in the enforcement of the penal law. 
Associations of bankers, of fire insurance companies, 
of silk and fur merchants, of other business lines em- 
ploy counsel and detectives to aid in the capture and 
conviction of criminals preying upon the members of 
their organizations. 

Another way in which organized groups are a 
factor in government is through consultations with 
administrative boards and officers preparing regula- 
tions or orders. TI requently legislatures lay down 
standards of conduct in very broad language and put 
upon the executive the duty of carrying them out 
by making the rules which apply the standard to 
particular situations. It is these rules which constitute 
the law for practical purposes, as it is according to 
their precepts that individuals must direct their ac- 
tions, the statute itself serving only as a scale for the 
courts by which to measure whether the rule in a par- 
ticular instance is within the delegated power and 
therefore must be obeyed. 

Evidently the group of persons making the rules 
must have knowledge of the subject to be regulated if 
the rules are to be effective and at the same time not 
unduly hamper the business or profession regulated 
The administrative board which is to apply the law 


1. The Railway Labor Act, American Bar Association Journal 

Vol. XII, 9, page 633 ; ; 
2. New Jersey, Chapter 1987, 1926, allows recovery of penalty for 

act of cruelty to animals in action for debt in the name of the Society 


for Prevention of Cruelty to Animals 


Council of 
chosen by 


will do its work the better the more intelligently it 
attacks its problems and here again knowledge of the 
subject matter is imperative. The legislatures have 
naturally turned to the appropriate trades or profes- 
sions in each case for members of the regulating and 
administrative boards to supply the technical knowl- 
edge required. Normally this end is accomplished by 
requiring that a certain number, in some cases all of 
the board, be engaged in the trade or business, or prac- 
tice the profession concerned. Association of employ- 
ers and employees in the rule-making board of State 
Labor departments is a case in point. Not only is this 
association important as bringing to bear on the rule- 
making body the knowledge and opinions of the per- 
sons to be regulated, but it serves as an important 
means of education of both groups in the meaning 
of the law and the objects of regulation.’ 
Furthermore a tendency has appeared to associate 
closely the organized group in the trade, business or 
profession regulated, in the work of administration. 
The legislatures are requiring that the appoint- 
ment be made from a list submitted to the appoint- 
ing authority by the organized group. Consequently, 
the appointment is further removed from the influence 
of politics and the organized group made responsible 
to a degree for the way in which the statute is applied 
The movement for an autonomous bar presents 
the most complete instance of State adoption of a pro- 
fessional organized group for administrative purposes 
New Mexico by Chapter 100 of 1925 gives to a board 
of nine elected by the State Bar Association the power 
to fix qualifications for admission to the Bar and to 
discipline attorneys, although subject to review by the 
Supreme Court. Idaho Chapter 211 of 1923 gives the 
same powers to a Board elected by the State Bar, 
whose expenses are paid from license fees authorized 
in the act. Not only is a public regulatory function 
vested in a board which the Governor has no power 
to appoint or remove, but it is given a permanent 
budget from the receipts of a license tax. North 
Dakota makes a change in form but not in principle 


Industrial 


3. Chapter 464, Laws of 1924, New York, sets up an 
5 employees 


representatives of the employers and 5 of the 
the Governor 
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by Chapter 134 of 1923, under which the Supreme 


Court appoints a Board which examines for admission 
ind c ls the Bar, each from a list of those sub- 
mitted by the Bar Association. The principle of con- 
trol of ession create and enforced by the pub- 





c al ut executed by a board chosen by and 
m th fession was extended to the pharmacists 
by Sout! rolina No. 28 of 1923, which provides 
that 
Phe rmaceutical Association of the State of South 
ix pharmacists doing business within this 
State w ll be mmissioned by the Governor, who shal! 
rd of Pharmaceutical Examiners of the 
! v cases do the laws go so far in divest 
g the political power of the right to appoint adminis- 
trative boat but it is not uncommon for the statute 
direct the Governor to appoint from a list sub- 
mitted | ganization, hich consequently has 
representation on, and a degree of responsibility for, the 
board. A notable case is the Boston Board of Zoning, 
1 department created by Chapter 488 of the Laws of 
1924 it nservative Massachusetts. In addition to 
ex offi members, the Poard must contain eleven 
members h representing a different organization 
und cl m two candidates named by the organ- 
ration The make-up of this list of organizations is 
interesting. They are Associated Industries of Massa- 
chusetts, Boston Central Labor Union, Boston Cham- 
ber of Commerce, Boston Real Estate Exchange, 


Massachusetts Real Estate Exchange, Boston Society 
of Architects, Boston Society of Landscape Architects, 


Boston Society of Civil Engineers, Master Builders’ 
Association of Boston, Team Owners’ Association and 
the Unite Impr verment \ SO iation 

Mississippi applies the principle to the member- 
ship of the Live Stock Board by Chapter 265 of 1926 
lhe Governor must appoint one live stock man from 
a list of nine submitted by the Live Stock Association, 


1 


ind one veterinarian from a list of three submitted by 
e Veterinarians’ Association. In the Northwest the 
same theory moved the Idaho solons. In the make-up 


of the Board of Forestry, created by Chapter 150 of 
the Laws of 1925, they included four citizens to be 
ppointed by the Governor: 
ne from and upon the recommendation of the timber pro- 
ctive n of North Idaho; one from and upon the 
the timber protective association of South 
ihe ne from and upon the joint recommendation of the 
Idaho W rowers Association and the Idaho Cattle and 
Foon Ss ocilietlian © 
Turning to the professions, Louisiana by Act No 
3 of the Laws of 1918 requires the Governor to 
pppoint each member of the Board of Optometrists 
rom a list of five submitted by the State Association 
| Optometrists, and in 1926 indicated approval of the 
the rule had worked out in practice by No. 4. 
hich directed the Governor to fill vacancies on the 
es’ Board of Examiners from names of graduate 
gistered nurses having had five years’ practice in the 
State whose names are submitted to him by the Nurses’ 
[The law requires that there should be 
two phys n the Board, but it does obeisance to 
principle of gild control by requiring the appoint- 
‘nts of each physician to be made by the Governor 
m the names of two qualified persons furnished by 
Nurses’ Association. 
N England the same principle was endorsed 
Connecticut in 1925, Chapter 95 of the Session 


vs of that year requires the Governor to appoint 


each Dental Commissioner from a list of ten submitted 
by the Board of Censors of the Dental Association. 
The Nutmeg State takes a different tack with the 
optometrists. Chapter 94 makes it a condition to mem- 
bership on the Board of Examiners in Optometry that 
the member be an optometrist, but it does not require 
the Governor to appoint from a list submitted by the 
professional association. The association may submit 
a list for his choice, but he is left free to appoint from 
hat list or otherwise as he sees fit. New Jersey, 
Chapter 188 Laws of 1926, decided to begin interest- 
ing organizations at the beginning. The legislature 
provided for a commission to investigate the problem 
of crippled children and directed the Governor to ap- 
point as commissioners on the recommendation of the 
respective organizations, a representative from the 
Flks. Rotarians, Shriners and Kiwanis 

The nrinciple has recommended itself to Congress 
In providing a Dental Board for the District of Colum- 
hia in 1924.4 Coneress required that each appointment 
he made from a list of “three to seven eligibles sub- 
mitted by the dental societies of the District.” The 
five members of the Board of Optometry must also 
he annointed from a list of ten submitted by the Op- 
tometry Society... Appointments are made in both of 
these cases by the Commissioners of the District, but 
the President himself must cooperate with organiza- 
tions in making appointments under the Railway Labor 
Board provision of the Esch-Cummins Act. The 
Board had nine members, three of whom were appointed 
“from not less than six nominees” of the carriers, 
three from six nominees of the emplovees, and the 
remaining three representing the public are appointed 
without restriction. 

The requirement that appointments be made from 
lists submitted by organizations is a serious limitation 
on the appointing power of the Executive. It has 
been challenged so far as the power of the President 
under the Federal Constitution is concerned by Attor- 
nev-General Sargeant in his letter advising the veto 
of the Surplus Control Bill, better known as the Mc- 
Narv-Haugen Bill.? The cornerstone of the plan for 
farm relief was the Federal Farm Board, the inde- 
pendent administrative agency which was to carry 
out the very delicate duties imposed upon the Execu- 
tive by the bill. That Board was a notable instance 
of the application of the principle of cooperation of 
organizations with the Government. Members of the 
Board were to be appointed by the President with 
the consent of the Senate from lists of eligibles sub- 
mitted by farm organizations and cooperative associa- 
tions. The model of the Civil Service Act was followed 
in requiring that lists of three be submitted for each 
appointment, so that the President was given a choice 
Furthermore, the bill does not require him to select 
his nominee from the first list offered. Presumably he 
could refuse to appoint from it and require the organ- 
ization to submit another list. That Congress deliber- 
ately accepted this method of appointments is evidenced 
by the report of the Senate Committee on Agriculture.* 
It is plain that the intention in this bill, as in the case 
of the Railway Labor Board, was to assure the close 
cooperation of the organized groups concerned in the 
administration of the law, and furthermore to guaran- 


4. 43 Statutes at Large, page 599 
5 43 Statutes at Large, page 178 
6. 41 Statutes at Large, page 470. See dissent. opin. by Bran 
leis, J., in Myers vs. U. S., 47 Supreme Court Reporter 21 at 78 
25, 1926 Repealed by Railway Labor Act 
7. New York Times, February 26, 1927 
8 69th Congress, 2nd Session, Senate Report 1304 
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tee to them that their point of view would be con- 
sidered. 

The Attorney-General thinks that the limitation 
on the President’s power of apppointment is uncon- 
stitutional. The Constitution “contemplates that his 
appointments shall be made by and with the consent of 
the Senate and not by or with the consent of any other 
person or official.” The Constitution “not only confers 
upon the President a power but confers upon him a 
duty to exercise a judgment in the selection of appoint- 
ments of higher officers.” Consequently, under his 
reasoning Congress cannot follow a custom of long 
standing in the State governments of trying to assure 
the qualifications of members of administrative boards 
and the cooperation of organized groups in the admin- 
istration, by putting upon such groups the duty of 
nominating lists for selection. The Attorney-General 
cites the Myers Case® as authority for his position 

The decision in that case was that the power of 
removal was implied in the constitutional grant of 
power to the President to appoint, that the appointing 

power was limited by the condition that the Senate 
consent, but the power of removal was not so limited, 
so that the intention of the Fathers was that the Presi- 
dent should have a free hand in this respect. The 
Chief Justice, writing the opinion, discusses at length 
the necessity for considering the power to appoint and 
remove as part and parcel of the executive power 
vested in the President. He says, “that Article 2 grants 
to the President the executive power of the Govern- 
ment, i. e., the general administrative control of those 
executing the laws, including the power of appoint- 
ment and removal of executive officers—a conclusion 
confirmed by his obligation to take care that the laws 
be faithfully executed; that Article 2 excludes the 
exercise of legislative power by Congress to provide 
for appointments and removals, except onlv as granted 
therein to Congress in the matter of inferior offices.” 

It is evidently on the opinion and not on the de- 
cision, which had to do with removal, that the Attor- 
ney-General bases his development of the constitutional 
theory of the Executive power of appointment. Even 
if he is correct and Congress may not authorize a non- 
official body to submit lists to the President for his 
choice, it may, nevertheless, prescribe qualifications for 
office.” In the case of the Labor Board, it might have 
required that labor members be connected with labor 
organizations, that manager members be officers of 
railroads; it might even allow the organized groups 
to make suggestions, as in the case of the Connecticut 
optometrists. 

The dentists and optometrists in the District of 
Columbia need not be disturbed about their share in 
the appointment of members of the governing boards 
of their guilds. Members on these boards are inferior 
officers and are apppointed by the Commissioners of 
the District." In view of the very wide acceptance 
of the principle of allowing professional groups to 
suggest appointments or to nominate lists for appoint- 
ments it would seem very unlikely that the court will 
not consider this procedure within the power of Con- 
gress to regulate appointments to inferior offices. If 
this construction is valid then Congress might achieve 
its purpose of associating the farm organizations with 
~ ® Myers vs. U. S 
19. State vs. Daniel. &7 Florida 2 nage 28 See dissenting 


pinion of Justice Rrandeis, Myers s V7. S nar THR 
11. WU. S. vs. Perkins, 116 U. S. 488 


the administration of legislation by making the Farm 
3oard subordinate to the Secretary of Agriculture and 
giving him the power of appointment limited as de- 
scribed in the bill. 

The wide field for the application for the principle 
of cooperation is in the States and here the opinion 
of the Attorney-General, even if correct as concerns 
the National Government, will not limit its spread. 
The States have not adopted the political theory which 
makes the appointment of officials part of the Execu 
tive function, essential, according to the Chief Justice, 
to carry out the duty of the President “that the laws 
be faithfully executed.’"* With few exceptions State 
constitutions either expressly, or as expounded by the 
courts, give to the legislature the right to determine 
by whom and how the State officers should be ap- 
pointed, with the exception of the constitutional 
officers.?* Where the matter has come up in the State 
courts it has been decided by the great weight of au- 
thority that the power of appointment is not necessarilv 
an executive function.14* The right of the legislature 
to vest the appointment of State officers in an un- 
official body has been frequently sustained.*® If the 
legislatures can directly authorize an unofficial group 
to appoint it would require much less straining of its 
powers to authorize the appointment by an official from 
a list nominated by an organization 

The custom of securing cooperation in adminis- 
tration either through direct appointment, or suggestion 
of lists. bv unofficial bodies is of long standing in this 
countrv.'* With the rise of organized groups, particu- 
larly in the professional and business field, it is reason- 
able to expect its wide extension. The argument for 
the extreme application of the nrinciple is well given 
in Overshiner v. the State.?" an Indiana case, in which 
the court had before it the statute granting to the 
State Dental Association the power to appoint directlv 
the majority of the Board of Dental Examiners. The 
court sustained this method of appointment as con- 
stitutional under a provision that officers whose an- 
pointments are not otherwise provided for shall he 
chosen as “prescribed by law.” and sustained the rea- 
sonableness of the choice of the legislature. The court 
said: 

“The corporation is practicing dentists 
organized for the promotion of scientific knowledge and skill 
in the practice of the profession of dentistry, and which as 
sociation thus stands in an intimate and well informed rela- 
tion to the sithiect. and possessed of a peculiar interest in the 
successful administration of the law. It is difficult to con- 
ceive of an appointing power with higher qualifications. or 
likely to be swayed by more laudable motives. and that it is 
an organization of persons mutually interested in the enforce 
ment and proper administration of the law surely furnishes no 
reason for its condemnation.” 


‘ 


composed of 


12 Myers vs. U. S., supra 

1% TIndex-Digest f State Constitutior 
tive Drafting Research Fund. pn. 1127-29 
For provision concerning removal, pp. 1177 

14 Fox v. McDonald, 101 Ala. 51; 
Reports 98; State v. Boucher, 3 N. D. 389: § 
son_v. Young, 122 Tenn. 471: Sartin v 
v. Bowden, 92 S. C. 393; 12 Corpus Juris 
828, 857; merican Digest, Century Fdit 
140, Dec. Ed. 58, 76 

15. Throop, Public Officers, $85; People vy 
Am, State Reports 122, Note; Ex parte Gerino, 143 Cal 





Freeman, (Cal.) 13 
= 414: Over 
shiner v. State, 156 Ind. 187; Sartin v. Snell, 87 Kan. 485. which in 


unofficial bodies 
State v 
with a 


cluded a list_of instances in which power was given t 
to appoint officers; Sturgis v. Spofford, 45 N. Y. 446 ntra 
Washburn, 167 Missouri 680; Sibert v. Garrett, 197 Ky. 17, 
strong dissent 

16. Sartin v. Snell. supra 
McCrea, 28 Idaho 524: Riggin v 


17 156 Indiana 187. 


Sturgis v. Spofford, supra; Elliott 
Lankford, 184 Md. 146 
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Inducements in Naval Oil Leases and Contracts — No Judicial Review Obtain 


able, Either by Congressional Provision or Under General Power of Court of Equity, of 


yperty 


Order of Interstate Commerce Commission Merely Fixing Value of Railroad 
Neither Theatre nor Ticket Broker’s Business Affected with a Pub- 
ic Interest Justifying Legislative Price Regulation — Determination of 


: Value for Reasonable Return 
' 
t 
t J % ) 4h 
By EpGar Bronson TOLMAN 
| Contracts,—Fraudulent Inducement—Rescission rhe contract of April 25, 1922 which was involved 


Contracts for the extraction of oil from lands reserved 
for the navy executed by a government officer, corruptly 
induced, may be annulled though the inducement may not 

é have constituted the technical offense of bribery and although 
the government may not have suffered financial loss thereby. 

In such case the government may recover the value of 
oil extracted and all profits realized on sale of such oil 
without or deduction for the cost of reservoirs and 
other in accordance with the 
contract, the same being contrary to the fixed policy of the 


credit 


improvements constructed 


government and unauthorized by Congress. 
} leum and Transport Co. et al. 
n n \ Op. 482; Sup. Ct. Rep. v. 47, 
S 41¢ 
suit brought by the United States in 
the Dy t incel two contracts, one of April 
r 5 and tl er of December 11, 1922, and also two 
. ist f lar in Naval Petroleum Reserve No. 1 to 
h the Pan American Petroleum Company. The bill prays 
e : for an injunction, for the appointment of a receiver 
\ nd for at unt. It alleges that the contracts and 
e ises wel ecured by conspiracy, fraud, and bribery 
‘ nd were thout authority of law 
Phe irt found the contracts and leases void 
‘ 1 nceellation of them and the surrender 
f lands and equipment and an accounting. The court 


t llowed credit for improvements made by the com- 
he | for the actual 
: rulings both sides 
i took an appeal to the Circuit Court of Appeals where 
llation and surrender of prop- 
ng allowing credits to 


rremises and also 


aan elt deta From these 


: n 1910 t 3,041,000 acres of land were author- 
1 | thd n from the privileges 

location, confirming 
lished in substance by 
were reserved for 
the government’s plan 
1 in the ground for 





eX ‘ proclamatiot | hece 
; 1 


120 the Secretary of In- 
ike leases in oil and gas 
hose withdrawn for naval purposes 
é Navy was to have 
ke leases, et However, in May, 1921, 


- 1 
“sé t tal ‘ t the 





n ilgated an executive order purport- 
~ dministration of the reserved lands 
a the Secretar f the Interior subject to supervision 

he President. In March 1921, Mr. Denby became 





Fall, Secretarv of the 








in this case was executed by the Acting Secretary of 
Interior and by the Secretary of the Navy on behalf of 
the United States. By its terms the transport company 
agreed to furnish 1,500,000 of fuel oil to the Naval 
Station at Pearl Harbor, Hawaii, and deliver it into 
storage facilities to be constructed by the company and 
the company was to be compensated in oil on the basis 
of prevailing prices equal to market value of the fuel 
oil and sufficient to cover the cost of storage facilities. 
It further provided that if production decreased so as 
to unduly prolong performances then the government 
in the discretion of Secretary of Interior would grant 
additional leases on lands in Reserve No. 1 to maintain 
deliveries of 500,000 barrels per annum. 

The lease of June 5, 1922 was signed by the As- 
sistant Secretary of Interior and was assigned to the 
Petroleum Company. 

The contract of December 11, 1922 was signed by 
the Secretary of the Interior, and the Secretary of the 
Navy. It declared that the oil tanks in Pearl Harbor 
could not be filled promptly on the basis of exchange 
for crude oil coming to the government under then 

The royalties under this range from 
Pursuant to this contract further leases 


existing leases. 
12! 2 to 35% 
were granted. 

In February 1924 Congress adopted a joint resolu- 
tion declared that from evidence taken by the Com- 
mittee on Public Lands and Survey it appeared that 
the contract of April 25, 1922 and the lease of De- 
cember 11, 1922 were executed under circumstances 
indicating fraud and corruption and in violation of the 
government’s policy to maintain im the ground a re- 
serve supply of oil. It also authorized the President 
to institute proceedings to annul and cancel the lease 
and contracts. 

The facts found in substance by the trial court 
were as follows: E. K. Doheny controlled both com- 
panies. Fall was active in procuring the transfer of 
the administration of the reserves to the Department of 
Interior and dominated the negotiations leading up to 
the leases and contracts. Denby was passive through- 
out the proceedings and signed the contracts and lease 
of April 25, 1922 under a misapprehension and without 
full knowledge of their contents. Negotiations were 
kept secret from Congress and the public. On No- 
vember 30th Doheny sent Fall at the latter's request 
$100,000.00 for which Fall returned a demand note for 
the same amount. This note was then mutilated by 
Doheny so as to be unenforceable. Next day Fall 
granted another lease at regulation royalties in lieu of 
the reduction in royalties requested by Doheny. The 
bids for leases were conducted under conditions favor 
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able to Doheny’s interests but unfair to others Che contracts and leases that it was impossible for loyall 
['ransport Company submitted two bids, A, which was J faithfully to serve the interests of ed ates 
, ho : , : ears Ihe lower courts for that reason right! Id the United 
in accordance with the invitation for bids, and B which c, ae 
eenaol ; . > : ates entitled to have them adjudged illes i i 
was not. This I: though least favorable to the The c , 
- : 1e contention of the government the leases 
government was Finally the lease of De a fic : he a , 
e.. b . and contracts were unauthorized wa lso sustained 
cember 11 was without any competition of Joy ey oe , , ‘ ‘ 
| ° : and with reterence to them the opinion reads as fol 
any sort and a f royalties agreed upon by 1... 
Fall and Doheny. It was further found that the leases 
1} r The tr tion d | ‘ 
and contracts had been fraudulently induced and they “pt 
. WV t at zed by t of | e grant 
were decreed to be nulled and cancelled 1uthorit the Secretary of t er 
The petitions rs on ende d t if the findings be low dicate a change of pe licy is I 
were erroneous and arguec t erves rhe Act of June 25, 1910, t t of Fe 
oe : - 5, 1920, the executive orders, and I 
The Secretary the 1 in fact exert the of February 8, 1924, show that it | 
: i iv<4, Sho la ! | ti 
authority conferred \ f June 4, 1920, and that polic f the ed States to mair 
> : ‘ 7 c ots —— aul . . owe —_ 
all a! m t ( . I r contracts a : petroleum reserve in the ground \ t ) bility 
_ . . ‘ ‘ é det mpet . 
eases ; t it ~w npet of loss lrainage might be a re f gislati 
or pa le again ( at ae leny 8&4 enabling the Secretary to take any te actior 
as ) that th y he rn ad not tt t 1 . 
Fall $100,000 . . ‘ 1 that at any time might become mn e the 
the transaction; that it w ind not a bribe, and petroleum, it is certain that the ntract es have 
» com A f P Se of pet ! t rt: lat tl ( ’ ’ ha 
that the record t é nciusion of th no such purpose 
District Court Finall ‘ , | , , 
oe; : F , ; inally the Court having reject tentions 
The Supreme Court however, found that the find ; PE _° : j 
‘ ; the petitioners, turned its attention to th nten 
ings were support y the evidence, except that Denby ° . 2 
tion of the government that the defendants were 
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the scope of 
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about by mean 
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nder a misapprehension and wit 
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nts 
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lires an opposite finding 
it was his official duty to 


es; he was not called as a witness 


red t was without knowledge 
be made of them or of the means 
ge tac ind fuel oil for the 
lt have had knowledge of what he 
evidence and proven circumstances 
But the « ence sustains the find- 
t n the negotiations, and 
vely with Doheny, dominated the 
¢ aa % 


there 
to show that Doheny gave 


was no competent evi 


is rejected on the ground that 
before the Senate Committee was 
rted this finding. The evidence 


he ground that since Doheny 


two companies his testimony was 
his authority as such and hence 
nies 


case are summarized in the fol 


m the opinion delivered by Mr 
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i tly sec ed l 
tracts and le 


May 31, 1921, Fall 
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tween him and Doheny. TI was to get f 
petitioners oil and gas leases covering all the unlease 
lands in the Reserve The making of the contracts 
was a means to that end [he whole transaction was 
tainted with « tion It was not necessary to show 
that the money tr ction between Doheny and Fall 
constituted bribery as d i the Criminal Code 
that Fall was financially sted in the transact 

that the Unite States suffer was liable to ff 
any financial loss or disadvantage as a result of the « 
tracts ind leases It s ¢€ igh that these companies 
sought and l bt Fall’s dominating influenc 
in furtherance of tl entt s clear that, at n 
stance of Doheny, Fall s red the making of these 


not entitle: 
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age os 
upheld in the following language 
In s brought by vidua f n 
tract he maxim that whi é t t do 
equity is generally applied, so that the party against whom 
relief is ught shall be remitted to t { tion he oc 
cupied before the transaction complaine I rt 
proceeds on the principle, that g 
never to ve taken place, the part t laced 
as fa s possible in the situatior \ ! 
have tood if there had never beet I t ctiot 
And, while the perpetrator of the fr tanding 
te S¢ he is not regarded as at tlaw 1, if the 
transacti is rescinded by one wl t right to do 
so, “the courts will endeavor to d ubstantial justice so 
far as sistent with adherence to law.” The general 
principles equity are applicable in a t by the nited 
states t secure the cancelatior ! r the 
rescission of a contract. But they w not pplied t 
frustrate the purpose of its laws t ! 
policy 
The ‘ oners stand as wrong 
rises | I Tay r to < v t 
b th United States i e! 
of the cost to them or the value to t G rnment of 
the improvements made or fuel « | were 
done without authority and as m« nt the 
law and wrongfully to obtain the lea stion As 
Congress had not authorized them, it 1 t be imed 
that t United States did not mprovements 
made was tt ready to bear tl f cing then ’ 
No st f fuel il at Pear i Zé 
» be i¢ excess I the Cap: 
ther t the facilities provide 
to t authorization by Cong tever the 
ess alue, it is not 
’ ny of these things are e re 
tained used by the United States Ne tions ar 
for the determination of Congres s 
‘ e the United States to account f them until Cor 
gress s; and petitioners must a it idgmient 
respect of the compensation, if any, 1 t ide And 
this applies to the claim on account the fuel oil as 
well as the other items. Clearly petitioners ar n 
better pos n than they would be if t paid money 
to tl United States, instead of putting the fuel oil 
storage quity does not condition t elie P sought 
by the United States upon a return of the sideration 
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Interstate Commerce,—Valuation of Railroads 


A final order fixing the value of railroad property is 


merely an exercise of the function of investigation. Of it- 


self, 


it does not affect any right, privilege, or obligation. 


It may never be acted on. Congress has made no provision 


for 


a judicial review of such an order and none exists 


under the general power of a court of equity. 


United States v. Los Angeles and Salt Lake Rail- 


id ( \ Op. 446; Sup. Ct. Rep. v. 47, p. 413. 

[he railroad in this case brought a suit to enjoin 
1 annul an order of the Interstate Commerce Com- 
ission W purported to find the “final value” of 
s property pursuant to statutory authority. It con- 
ded that the order was a source of irreparable injury 
t because under the Act to Regulate Commerce all 
al valuations determined by the Commission are 
de prima facie evidence of the value of property in 
ariety of judicial proceedings. The gravamen of 
e bill is that the order is invalid because in excess of 
e powers of the Commission, is contrary to the 
iluation t, and is in violation of the due process 
use of tl ifth Amendment. A number of specific 
ections are made to the order but as the decision in 
e case does not turn on them they need not be re- 
inte ] 

Phe iction of the trial court was invoked 
ler the Urgent Deficiencies Act and under the gen- 
il vers of a court of equity. The United States 
$ name lefendant and the Commission became a 
rty by intervention The United States contended 

the order was not a final order within the mean 
g of the ent Deficiencies Act, challenged the juris- 
tion of the Court under its general equity powers 
| moved to dismiss the bill. This motion was over- 
led on the ground that the Act allowed a judicial 
ew of orders determining final values and after a 
iring an injunction was entered annulling the order 

nd enjoining its use for any purpose. An appeal was 
en taken to the Supreme Court where the decree was 
aaniasil 

It on of the Court delivered by Mr 
stice the precise nature of the order in 
Ss ! le I al 

1 order her mplained of is one which 
1 the carrier to do, or to refrain from 

c which does not grant or withhold any 
ithorit lege r license which does not extend 

bridge power or facility, which does not subject 

y liability, civil or criminal, which does not 

er’s existing or future status or condition; 

letermine any right or obligation. This 

alled o1 s merely the formal record of conclusions 
iv of data collected in the course of 

tet nducted by the Commission, through 
s the exercise lely of the function 

g foreover, the investigation made was 
pending proceeding in which an order of 

hose held to be judicially reviewahblk 

later It was merely preparation for 

ble act n some proceeding which may be instituted 

= Seton reparation deemed by Congress necessary 

nable 1 Commission to perform adequately its 

es, if when occasion for action shall arise. The 
ul report 1 of course, become a basis for action by 

Comt n. as it may become a basis for action by 

gress of the legislature or an administrative board 

Stat ut so may any report of an investigation, 
a committee of Congress or by the 
nt to a resolution of Congress or of 

[he contention that the order was in violation of 

due process clause was met with the following 
net 

t that neress has, in terms, made 
final tions and the classification thereof 


prima facte evidence of the value of the property in all 
proceedings under the Act to Regulate Commerce . in 
all judicial proceedings for the enforcement of the Act 

and in all judicial proceedings brought to enjoin, set 
aside, annul, or suspend, in whole or in part, any order 
of the Interstate Commerce Commission” is, obviously, 
not a violation of the due process clause justifying pr 
ceedings to annul the order. That to make the Com- 
mission’s conclusions prima facie evidence in judicial pro- 
ceedings is not a denial of due process, was settled by 
Meeker v. Lehigh Valley R. R. Co. It was there said 


of a like provision relating to reparation orders: “This 
provision only establishes a rebuttable presumption. It 
cuts off no defense, interposes no obstacle to a full con 


testation of all the issues, and takes no question of fact 
from either court or jury. At most therefore it is merely 
a rule of evidence.” 

The validity of the theory of the lower court in 
holding this a final order subject to judicial review was 
denied. Concerning this proposition the learned Justice 
said: 

The District Court rested jurisdiction to entertain a 
suit to set aside the valuation order largely upon the pro- 
visions of paragraph (j), believing that such a suit was 
within the scope of the words “upon the trial of any 
action involving a final value.” That paragraph was in 
tended to apply to actions brought to set aside rate fixing 
orders in which the question of the value of the carrier's 
property would be material. In our opinion it is not 
applicable to so-called orders fixing only valuations. The 
objection to entertaining this suit to annul the final 
valuation is not merely that the question presented is moot, 
as in United States v. Alaska Steamship Co. . or that 
the plaintiff's interest is remote and speculative as in Hines 
Yellow Pine Trustees v. United States. . . . There is the 
fundamental infirmity that the mere existence of error 
in the final valuation is not a wrong for which Congress 
provides a remedy under the Urgent Deficiencies Act 

The final contention that the trial court had juris- 
diction under its general equity powers was likewise 
rejected with the brief comment that: 

No basis is laid for relief under the general equity 
powers. The investigation was undertaken in aid of the 
legislative purpose of regulation. In conducting the in- 
vestigation, and in making the report, the Commission 
performed a service specifically delegated and prescribed 
hy Congress. Its conclusions, if erroneous in law, may 
be disregarded But neither its utterances, nor its pro 
cesses of reasoning, as distinguished from its acts, are a 
subject for injunction. Whether the remedy conferred 
by the Urgent Deficiencies Act is in all cases the ex- 
clusive equitable remedy, we need not determine 

The case was argued by Mr. Blackburn Esterline 
for the United States, by Mr. P. J. Farrell for the 
Commission and by Mr. Charles E. Hughes for the 
\ppellee 


Statutes,—Price Regulation 


That part of the New York statute forbidding the resale 
of theatre tickets at an advance of more than fifty cents 
over the box office price is unconstitutional. 


Tyson and Brother v. Banton et al. Adv. Op. 493, 
Sup. Ct. Rep. v. 47, p. 426 

A New York statute declared that “the price of 
or charge for admission to theatres . . . or other places 
where public exhibitions, games, contests or perform- 
ances are held is a matter affected with a public interest 
and subject to the supervision of the state for the pur- 
pose of safeguarding the public against fraud, extor- 
tion, exhorbitant rates and similar abuses.” It forbade 
licensees’ reselling tickets to theatres, etc., at a price in 
excess of fifty cents in advance of the price printed on 
the face of the ticket and compe]led operators of the- 
atres, etc., to print the price of admission on the ticket 

Appellant was engaged in reselling tickets to the- 
atres and other places of amusement in New York City 
It employed a number of persons, incurred large ex 
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average ¢ 


penses and sold an 

tickets a year. Such 

themselves, or from 

it was duly licensed to carry 
This action was brought 


other bt 


from proceeding to enforce t 
regulating the resale pri 
criminal proceedit under the 
that the respond 


Tes 
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tickets 1 


e of tickets and to enjoin any 


nts threaten¢ 





ipproximately 300,000 
t obtained from theatres 
kers or distributors anc 
on the business. 


to enjoin the respondents 


he of the statute 


section 


] 


att 
alleged 


Che bill 


to institute civil and 


statute 


criminal proceedings and to forfeit the appellants 
license, and that the terms of the statute were so drasti 
and the penalties so heavy that it was impossible to 
resell any tickets even f the purpose of testing the 
validity of the act 

A statutory court of three judges heard the case 
below and denied the prayer for relief, thus holding 
the act to be constitutional. On appeal this ruling was 


reversed by a divided court 
was delivered by Mr. Jus 
language the scope of the « 


Strictly, the question f 
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the fund 
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ses; although in importance it falls 


the proportion that food and 
moment than amusement or instruc 
I her no legislative power to 
r clothing or the rental 

the absence of some 
ble te perceive any 
e as to justify a 

ements and entertainments. 
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ble means of ymmbatting fraud the 
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actice f a fraudulent char- 
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dealing with the evils, if that should 
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ving beg he ound of necessity, 
} expediency, and finally, 
r of course Constitutional principles, 
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as a general thing, and they may not 
, kers or judges to save exceptional 
ce, | 1 njustice 


rs of the Court dissented, three of 


separate opinions. The dissenting 
e Holmes is reprinted in full, as 


villing to recognize 











e States very generally have 
eir most important char- 
ling tl judges to advise the jury 
vhen legislatur ire held to be au- 
neg nsiderably affecting public wel- 
apologeti phrases like the police 
nt that the ness concerned has 
a pul ‘ l former expression 
l the mind to some 
expla itior the fact that the con- 
++ n when property 
grammatical extreme 
ts may be taken for public purposes 
t much; that some 
ved to the nts if the machine is to 
in a wide sense 
gize for the general 
a part of the com 
gies J think the 
state legislature can 
t rained by 
tion of the United 
State nd t t rts should be care- 
beyond their obvious 
tio f public policy 
: ‘ to entertair Lom- 
before us I think, as I intimated in 
pital, that the notion that a 
= » publ nterest and has been 
t a fiction in 


tended to beautify what is disagreeable to the sufferers 
Che truth seems to me to be that, subject to compensa- 
tion when compensation is due, the legislature may for 
bid or restrict any business when it has a sufficient force 
of public opinion behind it. Lotteries were thought use- 
ful adjuncts of the State a century or so ago; now they 
are believed to be immoral and they have been stopped 
Wine has been thought good for man from the time of 
the Apostles until recent years. But when public opinior 
changed it did not need the Eighteenth Amendment, not 
withstanding the Fourteenth, to enable a State to say 
that the business should end. What has happened to 
tteries and wine might happen to theatres in some moral 
storm of the future, not because theatres were devoted 

a public use, but because people had come to think 
that way 

But if we are to yield to fashionable conventions, 
it seems to me that theatres are as much devoted to 
public use as anything well can be. We have not that re- 
spect for art that is one of the glories of Franc: But 
to many people the superfluous is the necessary, and it 
seems to me that Government does not go beyond its 
sphere in attempting to make life livable for them. | 
am far from saying that I think this particular law a 
wise and rational provision. That is not my affair. But 
if the people of the State of New York speaking by 
their authorized voice say that they want it, I see noth 
ing in the Constitution of the United States to prevent 
their having their will 

Mr. Justice Stone also delivered a dissenting opin 

ion in which he first stated wherein he agreed with the 
majority and wherein he disagreed, saying: 

I can agree with the majority that “constitutional 
principles, applied as they are written, it must be assumed, 
yperate justly and wisely as a general thing, and they 
may not be remolded by lawmakers or judges to save 
exceptional cases of inconvenience, hardship, or injustice.” 
Sut I find nothing written in the Constitution, and noth- 
ing in the case or common law development of the Four- 
teenth Amendment, which would lead me to conclude 
that the type of regulation attempted by the State of 
New York is prohibited 

Next in order the learned Justice summarized 

some of the authorities which he conceived to support 
the validity of the statute in question, and stated that 
the problem should be approached from the well settled 
rule that within the scope of legislative power the 
legislature is the exclusive judge. Particular emphasis 
was placed on the authority of Munn v. Illinois where 
the Court sustained the fixing of charges for storing 
erain on a set of facts which showed that a natural 
monopoly had developed whose owners exacted tribute 
from the public. In his discussion of that case the 
learned Justice pointed out that the statute did not at 
tempt to fix the price of admission to theatres, but 
merely to fix a limit on charges to be made by brokers 
in excess of the price of admission. 

The monopolistic character of the brokers’ busi- 

ness was shown by a resumé of the facts disclosed by 
the record to the effect that: 


There are about sixty first class theatres in the 
borough of Manhattan trokers annually sell about two 
million tickets, principally for admission to these theatres 
Appellant sells three hundred thousand thickets annually 
The practice of the brokers, as revealed by the record 
is to subscribe, in advance of the production of the play 
and frequently before the cast is chosen, for tickets 
covering a period of eight weeks The subscriptions 
must be paid two weeks in advance and about twenty- 
five per cent. of the tickets unsold may be returned. A 
virtual monopoly of the best seats, usually the first fifteen 
rows, is thus acquired and the brokers are enabled to 
demand extortionate prices of theatregoers. Producers 
and theatre proprietors are eager to make these advance 
sales which are an effective insurance against loss arising 
from unsuccessful productions. The brokers are in a 
position to prevent the direct purchase of tickets to a 
desirable seat and to exact from the patrons of the 
successful productions a price sufficient to pay the loss 
of those which are unsuccessful, plus an excessive profit 


to the broker 
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Justice argued that the validity of the statute falls 
within the principle of Munn vy. Illi: sayit 
I think, that here — without reference to the char- 
acter of the business of the theatr themselves—the 
business of the ticket brokers, w t ery 
gateway’ between the theatres and t publ depriving 
the public of access to the theatres r the purchase ot 
desirable seats at the regular price | exacting toll 
from patrons of the theatres desiring 
seats, has become clothed with a pu nterest and is 
subject to regulation by the legislature limiting their 
charges to reasonable exactions a1 
from extortion and_ exorbitant 
e 
Mr. Louis Marshall argued the case for the ay 
pellant and Mr. Felix C. Bevenga for the appellee 
Rate Regulation—Determination of Value 
for Reasonable Return 
In determining the reasonableness of rates to be 
charged by public utilities it is proper to give weight 
to the cost of reproduction less depreciation on the basis 


of prices prevailing at the date of valuation and to include 

as assets intangible values such as going value and water 

rights. 
McCardli 


Indianapolis Water Com¢d 








Ops. 154; Sup. Ct. Rep. v. 47, p. 144 

The complainant, the Indiana Vater Com 
pany, sued to enjoin the Public Service Commis 
sion of Indiana, its membe: nd the City « 
Indianapolis from enforcing a er of the Cor 
mission fixing water rates é it tl 
rates fixed were confiscator uk 
tion involved was the met] é g the 
properties of the complainant pa 
The proceeding arose by iy of petiti 
filed June 8, 1923, to increase existing rate yn tl 
ground that they were inadequate he Comn 
sion found the value as of M 1, 192 t 
$15,260,400 and by order fixed the rates S 
vield a return of seven per cent on this amou 
The lower court enjoined enfor ent of the or 
yn the ground that the evaluat fixed was $3,50 
000 less than the actual valu January 1, 19 
and said that the value as late was 1 
less than $19,000,000. From tl ng the 
the city and the Commissi 1 t 

In support of their apps appellants « 
tend that the court applied measure of va 
the cost of reproduction, les t n t 
basis of spot prices January 1, 1924, or gave t 
figure controlling weight 

The appellees contend n the ntrary, tl 

the cost of reproduction I reciation was 
exces f $22 500.000 as sl by the eviden 
ind that the court did not ilue 
urged by the appellants or 1 e weight 
that as measure of value 

At the hearing before the Commission 

sides introduced estimates | <pert engineers 
to value. These estimates unt 
variance being due to: 

Differences of opinion » ] j x 2 
cost eproduction theory to t t period pr 
letails f the work necessary t me 
am to be included for stru it 
condition of certain items of t ty. It says tl 
these Ait rences have heen exp! ed 
the parties, and that further a weig 

g f the evidence would he a 
| mise nhigure between the t “A 

it iv be the Commis n 5 ned t iccept 

ef f its staff as a basis ¢ g it t 
conservative and accurate ( ring all the fact 
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S including all the appraisals and the other evidence con- plant, less depreciation, if any, is a fair measure of the 
ning t 1 of prices, the Commission is of the value of the physical elements of the property. The val- 
pinion that in this case the average of prices for the idity of the rates in question depends on property value 
’ ten-year pe 1 ending with 1921, the last full ten years January 1, 1924, and for a reasonable time following. 
I lable, 1 early represents the fair value of pe While the values of such properties do not vary with 
y er’s | property frequent minor fluctuations in the prices of material and 
g ' The appeal was decided in favor of the ap- labor required to produce them, they are affected by and 
‘ mir? “a ; > generally follow the relatively permanent levels and trends 
| ; e1iees, in a pinion delivered Dy Mr Justice ut of such prices 
n | er. The inion contains a rather extensive dis- The trend has been upward rather than downward 
s ission of e estimates and the accounting theories he price level adopted by the commission—the average 
r . . " ~ Tr . re amd : 9 J . J 
derlying them which were presented to the Com- for ten years ending with 1921—was too low. And it 
“th a a Se a. aiiat ler is clear that a level of prices higher than the average 
SSIUEE ‘ —S ve Se nuiai to an unde prevailing in the ten years ending with 1923 should be 
| caing principles applied they need not taken as the measure of value of the structural elements 
adverted t here on and following the effective date of the rate order 
Che first principle which is accepted as a mat- complained of. 
; er of cours that a rate is confiscatory unless Phat spot prices are to be controlling and not 
elds a re nable return on the present value the average of prices over a period necessary to con- 
f the property used by the public utility in render- Struct the plant is shown by the fact that the court 
be ~ thx ous ; adopted $19,000,000 as the minimum basis for de- 
ight oT . rmining reasonable rate since » rates ordere 
gh [he learned Justice took this as a point of termining reasonable rates. Since the rate ordered 
asis nesters levoted the remaining part f the yielded a return of but five per cent on $19,500,000, 
{ ait ae © ‘ i al Ld de s (ei) » > . - . 
jude ier ; r © el a which was the lowest before submitted as of the 
pinion t exposition of this rule and to an , , , 
ater ‘ : “ea cated fact date of valuation, the decree of the lower court en- 
iboratio1 it as applied to the complicated facts . . , : ‘heer Dae ‘ 
4 Age * In S : joining the enforcement of the Commission’s order 
probiel I the type here involved, . } v. ir 
id ' 160 , 4 547 +h " , : rt ge was afhrmed. 
GN nes, | S. 466, 547, the cour ad sax R T : ; 
ae : = sr “_ rhe last element emphasized was that intang- 
certal!l ’ u tn present as co z - 4 : P . . ee . 
” S, € present as compared with ible assets must be included in arriving at the value 
* & SE ee other of the utility. Among assets of this nature included 
aaa attigs hatter tof CONSIGeFANOR here were water rights and going value, because: 
, j : aa 6 t or The decisions of this court declare: That there 
+} ie a ee Th + tee is an element of value in an assembled and established 
salah sor ey cc og ee he weight plant, doing business and earning money, over one not thus 
ut a a ' ‘ Age ted mm ho y 4 “Neat — advanced, is self-evident. This element of value is a 
t] eg hes Soa Bi ed in the light of property right, and should be considered in determining 
fn sar see, : the value of the property, upon which the owner has a 
Che 1 e of the rule most elaborately dis- right to make a fair return when the same is privately 
; ed is t quiring that weight be given to the owned although dedicated to public use.” 
rep! tion. The court ruled that this cost It is somewhat problematical as to precisely 
11 : ’ “ ” - 
r4 t be ed with reference to: what force should be attached to “spot” reproduc- 
: ry t of materials and rate of wages at tion cost less depreciation. The learned Justice in 
es e time { construction together with an in- dicated that it would have been erroneous for the 
a gent nest forecast as to future wages and trial court to give dominant or controlling weight to 
ry es; (2) t time as of the day of valuation and this factor. But on the other hand the exact weight 
~ ; a . . . - . 
Q? t the period necessary to construct the physical to be given to this figure is not made clear by the 
in or to have it in operation at the valua- comment that: 
ie late 3) the inclusion of all intangible values While some expressions of the district judge indicate 
vell as t value of pl ysical pre perties. that he was of opinion that dominant or controlling 
he { t element was discussed as follows: weight should be given to cost of reproduction less de 
Ek 1s preciation estimated on spot prices as of January 1, 1924, 
' g present value, consideration must it is clear that the $19,000,000 fixed by him as the min- 
‘ head BG wages prevaring i the time ol imum value could not have been arrived at on that basis 
nd n the light of a the circum . . . 
that must be an est ond inteliieest farereal Mr. Justice Brandies delivered a dissenting 
e and wage levels during a reasonable opinion in which Mr. Justice Stone joined. He ac 
ot e future. In every confiscation case, cepted the rule of Smyth v. Ames that though re- 
s il : € present must be regarded. It production cost is evidence, it is not conclusive and 
A , : e determined whether the rates complained of are ‘ a ¢ e é he sive -} 
en vill yield ~ and shove the susemee ve. each other class of evidence must be given such 
“a es and prop erating charges, a sum weight as is just and right in the case. Quoting 
nt ite just compensation for the use of from the Georgia Railway & Power case he said: 
l . 2 , en the ervice | s awe ‘ ‘“ # . 
beet 130] “oe ; ody that = The refusal of the commission and of the lower 
: —_ 7 a iis a - court to hold that, for rate-making purposes, the physical 
t tior t tor 1 reaso le ’ 
' brn a properties of a utility must be valued at the replacement 
rs : cost less depreciation was clearly correct. As was said 
ihe se element 1s implicit in the language in Minnesota Rate Cases “The ascertainment of that 
ere the learned Justice said: value is not controlled by artificial rules. It is not a 
; are “4 f er f matter of formulas, but there must be a reasonable 
. —o ; 8 Sym judgment having its basis in a proper consideration of 
ned and efficient for the public serv “e . o 
- Bye Rage ag aggre ete all relevant facts 
rr t actual cost will continue fairly well The learned Justice also expressed vigorous 
that easur umount to be attributed to the physical dissent from the view of the majority as to “spot 
| ates yt ~~ es i reproduction. His language with reference to that 
‘1g the I abie price ind, as indicate rv *,: wet! 
n f rt t mmissior t true that, if the proposition was: 7 ~ 
f price s not definitely upward or Nor do I find in the decisions of this Court any 
es not appear probable that there support for the view that a peculiar sanction attaches 
p f prices, then the present to “spot” reproduction cost, as distinguished from the 
act 3 s the present cost of constructing the amount that it would actually cost to reproduce the 
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plant if that task were undertaken at the date of the long as would be required to construct the plant and 

hearing “Spot” reproduction would be impossible of put it into operation. Moreover, the estimate must be 
accomplishment without the aid of Aladdin’s lamp. The made in the light of a longer experience and with due 

actual cost of a plant may co! bly indicate its actual allowances for the hazards which attend all sies 

value at the time of complet or at some time there- in respect to prices. The search for value can hardly be 

after Estimate f cost 1 nceivably approximate aided by a hypothetical estimate of th f replacing 

what the cost f reproductiot uld be at a given the plant at a particular moment, w actual repr , 
time. But where a plant would require years for com- ducti would require eriod tha t be ed f 
pletion, the estimate would be 1 ssarily delusive 11 it by years ; 
were based on “spot’ pric f labor, materials and Mr. Arthur L. Gilliom argu r the Commis ' 
money The estimate, to be in any way worthy of trust ‘ ; . ‘ - ; , f 
must be based on a consider I f the varying cost sion, M1 Faylor | Groninger | City and 

of labor, material 1 mone period at least a Mr. William L. Ransom for the 


CURRENT LEGAL LITERATURE 


A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
of Interesting and Significant Contributions Appearing in the Current 
Legal Periodicals 
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Among Recent Books 





AW Reform: Pape nd ldresses by a Prac in criticism of the legal pr 
tising Lawyer. By Henry W. Taft, of the New popular support of the disinterested efforts of the pro 
York Bar (The MacMillan Company, New York; _ fession would long ago have overt wn the ramparts 

$3, 1926.) The author of this interesting volume is the of leg 
We of the Bar are all great! 
I and hopeful volum« It may be put 


lession erea in equal 


ative lethargy and resistance 


os 


gifted Chairman of the Committee on Jurisprudence 


and Law Reform of the American Bar Association, for thi 





and its pages reflect most vividly the spirit which has into the hands of laymen and legislators with con 
animated his long service to that Committee and to fidence Burke said that “A disposition to preserve ; 
many other instrumentalities of the organized Bar. and an ability to improve, taken together, would be my 
The keynote of the volume is M1 aft's confidence standard of a statement.” Mr. Taft's mature broad 
that we are entering upon an era of reform in the minded and genial statesmanship in the field of law 
administration of justice in the United States. He reform meets that worthy test. Recognizing also, with 
makes no attempt “to adumbrate a general scheme of Burke, that a governmental or administrative organism 
reform.” but discusses remedially “divers anomalies “without means of change is without the means of its 
and defects” in the law. The book takes its title from own conservation,” Mr. Taft creates an atmosphere o! 
an introductory essay, designed to furnish a_ back hope and confidence as to what ma yon be accom 
ground of cohesion for the various papers, which deal plished under the leadership of the American Bar. In 
eas 


with such subjects as Will Contests in New York that practical work, Mr. Taft fills a tion of leader 








State. Uniformity of Procedure in the Federal Courts, ship and wide influence, as Chairma f the Committee 
Justice and the Poor, the Pres ind the Courts, Free on Jurisprudence and Law Refort ind this volume 
dom of Speech and the Es] nage Act, the World of his papers and addresses 1S a ( Idition t 
Court and the League of Nations. On practically all of the legal literature which voices the vision s eaut 
these subjects, Mr. Taft has served on the firing line, as fully phrased by ¢ hief Judge Cat 
a lawver and as a public-spirited leader of opimion. On “The time is ripe for betterment e a I épo 
all of them, he has special qualifications to speak and [oes se ee ae a ; nest 
ye 1 hi z lab] ‘ ea om ‘ rae recently ft ulied to us The law 
write; ant nis readavic ive larrate many iImncicerts flow.” O f the flood seasons in 
f his leadership at the Bar and his long fight for con ; haf , 
oft his leaders it the bar a s long hght for con sisting, as perhaps never bet made 
structive reforms urged by the Bat true to its il of justice. Let us g 
Be _ nd leave ; ters pur 
Without any attempt to defend his profession ot ind leay was puss 
| 
a hg hag rita ; we vt \) RANSOM 
shift responsibility tor delays in the accomplishment \ \ ; 
c \\ OT! 
of needed reforms, Mr. Taft seems to me to make three ' 
things very clear: The Federal Income Tax, by la R. Foulke 
(1) To a tremendous extent, the lawyers of Philadelphia: The John C. Wins ( 1927 P 
America are giving time, energy and zealous leadership xxxvili, 1146 $12. This book ar nces in its prefa 
to efforts to improve the administration of justice ; its ambitious purpose “to pour the light of legal prin 
(2) Comprehensive reform in the law cannot be ple upon the income tax. This is believed to be tl 
accomplished without militant and general popular suj first treatise in which any author has attempted to dis 
port ; and cuss the legal principle involved the application 
(3) The public opinion which has so far been _ the federal income tax statute Although the law 
aroused on this subject has largely expended its force the perfection of reason, it 1s not ar un’s reaso! 
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nt is fully exemplified by 
ithor suggests that other 
bscured the subject by 


he general headings of the 


fitting the provisions 

us headings of the law.” 
stinction is not entirely 
vill disclose a rather 
emphasis, between Mr. 
ind that of other current 
writers have apparently 
hat since the federal in- 
reation, a commentary 


oted to interpretation and 


isions ; that in the predic- 
he department will do in 





as the best available data 


tute itself, the court de- 
lepartment. Hence in 


ns of the statute, the de- 


activities of the state (p. 56) ; and does not apparently 
realize the difficulties the courts are having in the ap- 
plication of Jrwin v. Gavit to similar cases (p. 693-4) 

The arrangement of the book is more surprising 
than logical. Unlike other standard texts on the sub- 
ject, the chapters dealing with (1) different sorts of 
income, and (2) different statutory deductions are not 
grouped in two separate sequences. The deductions 
for expenses, contributions, and interest pop out at one 
from a chapter entitled “Net Income.” A chapter on 
deductions for taxes is followed by one on the geo- 
graphical source of income, which is followed by one 
on the deductions for depreciation and obsolescence 
In chapter 7 the author begins his discussion of the 
computation of gain or loss on the sale of property; he 

‘igresses to consider different sorts of dividends 
in « ‘rs 8, 9, and 10, before returning to sales in 
chapter. 11, 13, and 18. Accounting methods whereby 
the taxpayer discovers whether or not he has any in- 
come are considered in chapter 31; the definition of 


” gs have been quoted and income and its determination in general is back in chap- 
( In the present book, ters l and 5 
xt propositions and prin- Finally, the index and reference tables are not as 
resumably deduced from comprehensive as those customarily found in texts in 
lecisions and rulings set _ this field. 
other words, the text Roswett Maat 
discussion of the Columbia Law School. 
e author's statement of Federal Income and Estate Tax Laws, Correlated 
we ; and Annotated. By Walter E. Barton and Carroll W. 
ran od Is, OF course, Browning, Washington, John Byrne & Co. 1926. Pp 
al n the data for the con- xiv, 707. $15.00. The bare fact that this is the third 
gh” at exceedingly edition of this book is strong evidence of its utility to 
e text. But it is of more "eer ee. 
ts natinad seamen tn denne the profession. As the title indicates, the authors have 
ions in the text, which arranged the corresponding provisions of income and 
It ner as concrete dis- ¢State tax laws since 1916 in parallel columns so that 
ut ection of the law or the the user may have before him in one place in convenient 
1 taxpaver and his counsel form sections of all the recent laws affecting a par- 
ye th. Thus. the author ticular subject. In addition, the book contains, simi- 
200) as “a change in the arly arranged, the provisions of the acts of 1917, 1918, 
a new set of officers, and 1921 relating to the excess-profits tax; the gift 
w ness of the company, ‘aX provisions of the 1924 and 1926 laws; and the 
u hen cites Sec. 203 (h) general administrative provisions of the laws since 
m ted in a note. and which 1916. Finally, the authors have included the sections 
: es of the income tax ©! the 1926 law relative to the various special and excise 
, lifferently from the ‘taxes; and have reprinted the civil war acts, the 1894, 
nteresting, but it could 1909, and 1913 acts imposing income taxes. 
In ion halons Gin Tene The sections printed are annotated by means of 
. ies from the wording digests ot applicable court and Board of Tax Appeals 
re ides all trusts created ‘“ecisions. Although these annotations are bound to be 
os second of which is: incomplete immediately after the book is published, 
. entirely for third parties, because of the steady flow of new decisions, they will 
tinction between it and a Provide something of a check for the practitioner upon 
idering the basis for the citations of similar materials contained in the 
ase of the conversion ‘S€FVICes 
The book is well-indexed and cross-referenced. 





ment which is simply not 


f Sec. 219 (g) and (h) 


rther seems to result 


lication or the validity of 


ulings or the decisions. 


kes no suggestion of the 


the provisions for taxing 
cable trusts income 
pp. 662-4), nor of the 
2), making the basis in 
1v a donee, the cost (or 
donor (p. 118), dis- 
iestion of the liability 
loyees of proprietary 





There is no doubt of its value to any lawyer practis- 
ing in this field. 
ROSWELL MAGILL, 
Columbia Law School. 


Beman, L. T. (Editor) States Rights. H. W. 
Wilson Co. pp. 354. $2.40. This is a manual for de- 
bators of the problem of States Rights. The issue is— 
“Resolved: That the powers of the Federal Govern- 
ment should be enlarged to give it jurisdiction over all 
matters that concern the whole nation.” Briefs or 
outlines are presented for both sides, followed by a 
great amount of bibliographical material. Then there 
are 111 pages of discussion of the general topic by 


eight different authors, including President Coolidge 
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and Elihu Root. After this discussion there are about 
one hundred pages of favoring the affirmative 
side and a like number for the negative. The book is 
not designed for reading but speakers and students will 


find the materials reprinted and the bibliography of 
great value 


material 


NEWMAN D. BaKeEr. 


University of Wisconsit 


Mason's United States Code Annotated, 1926, 3 
volumes. St. Paul: Citer-Digest Co. Pp. 4496. $45.00 
These volumes present the complete text of the new 
United States code of laws, as adopted by Congress, 
and also include subsequent legislation. The annota- 
tions are based on previous publications of the publish- 
ing company, but are redrafted and rearranged to fit 
into the new scheme. In addition an appendix con- 
tains annotations to statutes not included in the codi- 
fication (such as special and local laws) and to treaties, 
court rules, etc. 

The appendices are followed by tables keying up 
the new code with the Revised Statutes and the Statutes 
private publications as 
Federal Statutes Anno 


‘ 


at Large, as well as with such 
the U. S. Compiled Statutes, 
tated, and Barnes’ Federal Code. The index is a very 
voluminous one. Occasionally one receives the im 
pression that production was somewhat hurried, as, for 
instance, the sometimes giving, sometimes omitting, of 
the names of the cases cited. The publishers announce 
their intention of maintaining a quarterly progressively 
cumulative service, ending in year books, which are in 
turn to be finally cumulated at the end of four years 
The Publi 
Wm. M. Seabury. New York 
340. $2.50. This is tl 
picture industry, from 
frequency with which it tou 
which it can exert an influence 


, 


and the Mi n Picture Industry by 
Macmillan & Co. Pp 
s thesis: The moving 
e number of its clients, the 
hes them, and the extent to 
upon their thoughts 


e 
tl 


most ial phe- 


Due to many u1 


and views, is one of the 


nomena of the present day 
practices, to undue concentration of pr 
hands, and to the growing combination of 


chains of the- 


important si 
fair trade 
few 
ownership 


wer ina 


of producing companies, distributors an 


atres, the public is suffering not only through high 
admission charges but through seeing a steadily de- 
teriorating type of picture. To cure this serious state 
of affairs two steps must be taken. The first is to 


secure an act of Congress declaring the industry to be 
(and thereby making it) a public utility, and, second 
to extend to this new utility the terms of the Sherman 


} 
Clayton and Federal Trade Commission Acts, and to 
forbid films having a bad influence. There should also 
be analogous state legislation. Passing over the ques 
tion whether the movies are of the transcendent im 
portance assigned to them, the treatment of the law 
problems is nothing short of surprising, considering the 


; 


fact that the author is an attorney. That legislative 
fiat can make a public utility of any business it chooses 
is a naive view, to say the least. That the three acts 


mentioned above will only be available as weapons afte1 


1 1 ' 
} 


such a declaration or after some other legislation spe 
cifically extending their scope to the motion picture 
industry, is palpably unsound; the industry is already 
as much subject to them as any other industry is. But 
most remarkable is the proposal simply to forbid films 


No board of censors, says the 
they have no fixed standards 


with a bad influence 
author, should be set up; 


are subject to influence, and are arbitrary 


nstead it 





should be passed on to the courts—let them decide ac 
cording to their inner wisdom, casting out the and 
blessing the good. Then all will be well, all judges will 
agree, we will all agree with the judges, and in between 





judging films no doubt some occasional! ju ige may even 
find time now and then to hold court That is, if 
posure to good films only still leaves 


W.P 


uarre 


gation a possibility. E T'KAMMER 


Leading Articles in Current Law Reviews 


March ( Berkeley, Calif.) 
itute Compensating Inno 


I W. W. 


California Law Reviex 
\ Proposed ( alifornia St 


cent Improvers of Realty, by Ferrier, Jr.; 
Jurisdiction of the United States Board of Tax Ap- 
peals Under the Revenue Act of 1926, by Dana 
Latham. 

Virginia Law Register, March (Charlottesville, 


Va.)—John Marshall: Albert J 


> , - “ ‘ 
Beveridge as a 


Biographer, by Landon C. Bell; The Self-Governing 
Bar, by W. M. Lile; Blue ws, Old and New, by 
Leon Goodman 

Washington Law R February (Seattle, 
Wash.)—The Uniform Sales Act in the State of 


Lien of Judgments of* 


Washington, by Lesli 1 
Washington, by F. C. Hack- 


United States ( 


ourts in 


man; The Inns of Court, by Frank E. Holman 

The Canadian Bar Review, March (Toront 
The Validity of Bonuses in Mortgages of Real Estate, 
by Sidney Smith; Persona Designata, by D. M. Gor- 
don; The Legitimation ai loption Act, by A. D 


Armour; Troublesome Trees, by W. C. Angus 

Marquette Law Revi February (Milwaukee, 
Wis.)—The Judge’s Power to Comment on the Testi 
mony in his Charge to the Jury, by Frank M. Hoyt; 
Five-Sixth Verdicts in Civil Jury Trials, by H. Wil 
liam Ihrig; Aerial Insurance, by Carl Zollman 


w Journal, March (New Haven, Conn. ) 


Statute Ouia | 


Yale La 
Rights of Reverter and The 
by W. R. Vance; Payees as 
by Ralph W. Aigler; Psychiatric Examination of 


roy 
Holders ni 


sons Accused of Crime, by Sheldon Glueck; Convert 
ble Bonds and Stock Purchase Warrants, by A 
Berle, Jr \rbitration Under the Federal Statute, by 
Wharton Poor. 
Harvard Law Review, March (Cambridge, Mass 
Resulting Trusts Arising Upon the Purchase of 


Land, by Austin Wakeman Scott; The Relation Be 
tween Hearsay and Preserved Memory, by Edmun 
M. Morgan; A Note on Partnership Liabilit f Stock 
holders in Defective Corporations vy Calvert Ma 


gruder 

Columbia Law Review 
Positivism and the Limits of isn 
Morris R. Cohen; Implied Warranties Under the Uni 
form Bills of Lading Act, A Discussion, by Walter H 


Mar h 


deaism in 


the | iW I 


Moses; A Comment, by Samuel Williston; New Yor! 

Civil Practice Simplified, by Jay Leo Rothschild 
Illinois Law Review, April (Chicag: Domicile 

Double Allegiance, and World Cit nshi by fol 


H. Wigmore; The Gasoline Tax, by Benjamin Wham 
Is a Constitutional Convention I: 


B. Wheeler 














CALIFORNIA JUDICIAL COUNCIL MAKES FIRST 
REPORT 





HE ¢ rnia Judicial Council, which was cre- 
: ate e adoption of a constitutional amend- 
ment at the election in November, 1926, has pre- 

ented its report to the Governor and Legislature 

f the St This re port gives the result of a survey 

judic siness in California and makes a number 


or the relief of the situation disclosed. 
rding to the San Francisco Recorder, 














‘ from which the information in this article is taken for 
the most verbatim, “is the first that has been made 
of the business in California in the seventy- 
nve years the State’s histor As is well said by 
the Council in its report, any private corporation which 
waited seventy-five years before taking account of the 
manner in which it was d business would soon 

} have 1 | ess to take account of.” 

The survey showed that “on Dec. 31, 1926, more 

i in 1,500 1 cases 1 in excess of 42,900 ordi- 
nary ¢ tions (not including divorce, probate, 

juvenile or miscellaneous proceedings) were still pend- 
g the Superior Court throughout the various 
unties State. Of this 665 criminal cases and 
12.534 ci tions were then on the trial calendars 
t these Che balance had not yet been set for 
il er indicated that, generally speaking, 
1 tiga es the same ratio as population, and 
| t the it to the amount of business that any 
up of ges can handle, with the result that where 
ypulat eases have been abnormal, there is con- 
gestion, delay and loss to litigants. Much the same 
situation was found to exist in the Supreme Court 
id Dist: urts of Appeal as in the Superior Court. 
e tota alendared cases in the three Supreme 
ourt districts was 1,358, and in the three districts 
the ( \ppeals was 772, making 2,130 in all 
\n ex n of these figures,” says the report in 
e San | o Record “will show that there are 
9 appeals in the Sacramento District of the Supreme 
s urt rd Appellate District and 744 in the San 
e rancisco District of the Supreme Court and First 
| pellat t, as against 1,332 in the Los Angeles 
istrict of Supreme Court and Second Appellate 
istrict, a tuation that constrains the Council to 
permanent increase in the man power of 
Secor istrict Court of Appeal through the cre- 
lditional division 
f Judicial Council’s Recommendations 
Following are the re ndations of the Judicial 
, uncil, base n the information secured by the sur- 
: ’ ita dealing with the administration of 
a tice in ( 
rt é be empowered by constitu- 
in é additional divisions of the 
d strict ( the business of the Court 
: es 
H [hat the provisions of the Constitution relating 
the jt of the different courts should be 
ete Sé 
* That jurisdiction of justices of the peace 


be increased so as to relieve the Superior Courts 
reventing unnecessary congestion 


liction of the District Court of Ap- 
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peal should be enlarged and that practically all cases 
at law and many cases in equity should be originally 
appealed to that court; 

“That the time within which a decision of the Dis- 
trict Court of Appeal in criminal cases becomes final 
should be shortened from 30 to 15 days; 

“That arbitration, as provided in Assembly Bill 
No. 460, by Leland Jacobson of San Francisco, which 
is substantially a copy of the New Jersey Act, should, 
with amendments in certain particulars, be approved.” 


The report contains some interesting figures concerning 
the work of the Municipal Courts of Los Angeles, showing 
the amount of litigation in those courts, the amount collected 
in fines, fees and penalties, and other interesting facts. The 
account in the Recorder goes on to say: “The figures are in- 
serted in the report for the purpose of indicating what may 
be accomplished if the adoption of the Municipal Court plan 
were made compulsory in all cities or cities and counties 
having the requisite (40,000) population. 

“The report of the Committee on Revision of Jurisdic- 
tion suggests the submission of a constitutional amendment 
giving the Legislature power to provide, in effect, for mu- 
nicipal courts in cities where there is no municipal court, to 
fix the jurisdiction thereof and the qualifications of the officers 
thereof according to population. 

“The report points out that the constitutional jurisdiction 
of the various courts has remained practically unchanged 
since the adoption of the Constitution of 1879, which practi- 
cally adopted the jurisdictional provisions of the Constitu- 
tion of 1849. Such changes as have been made were those 
rendered necessary by the creation of the District Courts of 
Appeal in 1904 and of the Municipal Courts in 1924. 

“To the fact that there have been no jurisdictional changes 
is attributed much of the congestion in the trial courts as 
well as in the appellate courts of the State. The present 
jurisdiction of the Superior Court, except where Municipal 
Courts have been established, is of all cases involving $300 
and over, while the original appellate jurisdiction of the Dis- 
trict Courts of Appeal is restricted to cases involving sums 
less than $2,000. 


General Revision of Jurisdictional Provisions Urged 


“In pursuance of the Council’s belief that there should 
be a general revision of the constitutional provisions relating 
to jurisdiction, amendments to the Constitution have been pre- 
pared by the Committee on Revision of Jurisdiction, com- 
posed of Mr. Presiding Justice William M. Finch of the 
Third District Court of Appeal and Superior Judge Peter 
J. Shields of Sacramento County, which strike out the pro- 
vision that the Supreme Court shall have jurisdiction of all 
cases at law where the amount involved exceeds $2,000; en- 
larges the jurisdiction of the District Courts of Appeal to 
include all appeals from the Superior Court on all mere 
money demands and all appeals in cases of removal from office. 
Concurrent jurisdiction in the Superior and inferior courts is, 
generally, omitted and certain inconsistencies between the pro 
visions of Section 5 of Article VI and other provisions rela- 
tive to the jurisdiction of inferior courts are corrected. The 
present provision for the hearing by District Courts of Appeal 
of cases in which judgments have been rendered in appellate 
divisions of the Superior Court has been eliminated, as the 
effect of such provision would be to slow down rather than 
speed up justice 

“The Council reports that it has already, by request, 
presented its views to Governor Young with regard to the 
procedural changes recommended by the Commission for Re- 
form of Criminal Procedure. As to the changes in substantive 
rights contained in the amendments to the Constitution ad- 
vocated by the Commission, the Council, while stating that 
the amendments if adopted would tend to provide for the 
State a much more efficient system for the swift and certain 
administration of criminal justice, declines to express itself, 
believing that such matters are the prerogative of the Legis- 
lature and of the people. The Council does, however, favor 
the suggestion that the Legislature be empowered to create 
additional divisions of the District Courts of Appeal as the 
needs of litigation require and shortening the time in which 
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a decision of the 
shall become final from thirty to f 
“The Council al | 





Court in the cases of Fay v. District ( (98 
Cal. Dec. 291) and Landor Distt Appeals 
(73 Cal. Dec 306), in W h tl n of 
the Judicial Council irt 
to ‘assist courts whos« lendar ‘sit 


and hold court thereit upheld, tl allowing the widest 
latitude in the « which the Council 
was created, bu courts of Appea 
the right to set up, with su I udges, independent 
divisions of tribunals 

“The report also comments u e whole-hearted coopera- 
tion of Superior judges throughout the State with the Council 
in the matter of as nties for the purpose 
of assisting in relieving congestion and to the fact that the 
unfair situation previou in the case of such 
signments has been removed by the provision in the Judicial 
Council amendment f¢ | 
whose salary may be 
whom they are to e salary as is 
the resident judges during the per of their 
The Legislature has already provided for the payment of this 
additional of Judges 
sitting pro tempore in the Supreme ‘ rt and District Courts 
of Appeal and by the State and county to which the 
ment is made in the case of Superior jud 


- # 


those 





as- 


o all judges so assignec 
by the 


judges 
paid t 


assignment 


that received 









compensation by the Stat n the 


assign 


“The Council nelud ‘ report with the following 
declaration 

“‘While the time has cor f bold advance the 
administration of tl licial of ¢ Cent, 


advance should be t n only after ( nsideration of ¢ 
matter presented, and in the exer f a sound judgement 
The stability of g 

must be preserve The present 





KANSAS KU KLUX KLAN OUSTER STANDS 


HI] l 2 Sup! \ [ ebrual 28, 192 
dismissed the rit of e1 m the Kansas Su 
preme Court in the ; Knights of the Ku 


Klux Klan, petitions n eri 





I 
defendant in ert : ste 
against this organization, « its 
operations which constitut terst V 
not be disturbed. Elaborate briefs were submitte ) 
counsel on both sid 1 t eedings before the 


U. S. Supreme Court, in v irious constitutional 
questions were rais¢ nd arg Che 
Kansas Supreme 
in that State, is f particular interest not only be 


cause of the effort of the issert a measure 
of control over the lmissi0o1 foreign corporations 
organized on a non-profit | t also because its 11 
terpretation of what loi s’’ may have sig 
nificance in simul het irisdictions 
The decision is apparent! Dy le to a number ot 
other fraternal organizations it it is likelv that 
pliance with the | nsas statut ll not cause them any 


particular inconvet 
Che 

reference to the origi e¢ n of the 

preme Court pertinent It w rendered on January 

10, 1925, and ousted the “defendant corporation 


from organizing or controlling lodges of the Knights 


action of the 


I 
j 


of the Ku Klux Klan in this Sta ind trom exercising 
any of its corpot functior the State of Kansas 
except such as are protect the interstate com 


has been de eloped 

constitutional! t 

interpre tion 

tion of the I 

will e the p e of the Cour lt 
to reat its conciu I after mature 
when well as d that such conclus 
iple and are t 

The time has been too short fo 
be reached 1 ny subjects wh 
diate « s I y the Cor | 
ontains it tew re n ndat 
most important matt to engage the 
cil was the vey of the condition of 
courts as a tion for future rec 
simplify and uprove the adm tra 
the biennial d_ before the 
the Council will devote itself to t 
problems, and ll be prepared at tl 
definite recommendations to the (« 
ture concerning the business in hand.’ 

“The Jud l ¢ ncil was creat 
tutional ar I tiated by t ( 
Calitornia ip] 
adopt 1 +} 
“The ( 

H. Wa f t 
chairma l 

udges name 
Suprer ( ec Fy 
N. P. Conre 3 
District, Dis ( 
Pe Joht 5 
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ng caused by pestilence, 
: without permission 
constitutes doing busi- 
it activity displayed in 
ng business, within the 
circumstances stated, 
necessity, if it desired 
permit to do the work 
to the court of incor- 


iS ations, and bodies organized for pur- 


or pecuniary pronht 


will be s t to ouster under the inter- 


court adopts. This being 


necessity always resting 
inl 1] 
which will stand up 
, 


particular Cases orig 





rg 

Supreme Court appointed a Commis 

reported certain findings of fact 

and operations of the “Klan” and 

9 f la Che court adopted the 

its own and through Marshall, 

it pinion to discuss the 

lve Che opinion first consid 

sions recog ig the authority of a 

e the terms and conditions on which 

ns may do business within its 

as those terms and conditions do 

way with provisions of the Const- 
ted States t continued: 

rignt 1 loreign corporation to do 

distinction between 

whether aggregate, civil, 

pal, private, public, or 

1 ws of another state, each 

sses I Col rat ns 1s a itoreign corpora- 

ws principle that the laws 

! i al force Subject to 

not here necs ry to note, the laws of 

state line reached 

l prescribed the terms on which 

I € permitted to do business in 

orm to those terms, un- 

Constitution of the United 

ed from doing business 

then took up the contention of de 


ion that it was not “doing business” 
in the meaning of the State foreign 
Defendant had argued that to do 


nust be done which is for pecuniary 


r foreign corporation laws apply only 
ngaged in some kind of commercial, 
ness enterprise, and not to corpora- 
religious, charitable or benevolent 

opi! n Sa 
corporations to operate 


ts the power of foreign 
elds for which a do- 


R. S. 17—503. Domestic 

he support of public wor- 

ny benevolent, charitable, educa 

R. S. 17—202. The busi- 

rganized for the support of public 


] ; } tahl 

ent, Cnharitabie, educa- 
ipport public worship 
educational, or mis- 


A foreigr rporation, when it comes 
I e of supporting public worship 
table, educational, or mis- 

es the ness for which a domestic 
l rpose of our statute is 


he same business in 


in do, and another 


rporation to obtain per- 
it a domestic corporation can do.” 
eeds to quote the general rule given 


to the effect that “when a foreign 
some substantial part of its ordi- 





nary business in a State, it is doing, transacting, carry- 
ing on, or engaging in business therein, within the 
meaning of the statutes under consideration,” and adds 
that “so far as we have been able to ascertain, the 
courts and law writers in discussing the rights of pri- 
vate corporations to do business in States other than 
those in which they are organized, make no distinc- 
tion between those organized for profit and those not 
organized for profit.” A number of declarations of 
courts in line with the statement of the rule just quoted 
from Corpus Juris are then quoted and considered. 
Among these are Knights of the Ku Klux Klan vs. 
Commonwealth (Va.), 122 S. E. 122, in which it was 
said: 

“Whether or not the Knights of the Ku Klux Klan, a 
corporation chartered under the laws of the state of Georgia, 
is required to comply with the statutes applicable to foreign 
corporations desiring to do business or exercise their cor- 
porate functions in this state, is the question here involved 

“It seems to us that the mere recital of the fact that 
the appellant is a Georgia corporation is sufficient to sustain 
the conclusion of the commission, for the language of the 
inhibiting statutes seems too plain to require any interpre- 
tation. The Constitution precludes foreign corporations from 
exercising their functions in this state, except upon compliance 
with the laws of the state, and expressly authorizes the Gen- 
eral Assembly to discriminate against foreign corporations if 
it is deemed expedient. That the General Assembly may 
exclude foreign corporations from exercising their corporate 
functions within this state, subject only to the inhibitions of 
the federal Constitution, is everywhere conceded. It is claimed 
here, however, by the appellant, that the state has neither 
exercised this undoubted power nor imposed any conditions 
or restrictions upon corporations of this class, and the sup- 
porting argument is chiefly based upon the contention that 
the words ‘doing business’ cannot be applied to a corporation 
which claims to be organized for patriotic and benevolent 
purposes,” 

Then follows a description of the manner in which 
the Knights of the Ku Klux Klan operate and the pur- 
poses for which they operated, the same as is shown 
in the findings of the Commissioner in the present 
action. Then this language follows: 

“From these conceded facts it is perfectly apparent that 
the corporation is exercising its functions and powers within 
this state The claim is, however, that the words ‘doing 
business’ have reference to the exercise of some commer 
cial, manufacturing, or other function, and that the state 
has only intended to exclude corporations of this character. 
We find nothing in the Virginia statutes to justify such a 
limitation upon the language used.” 

The opinion concluded from all this that the Klan 
was “doing business” in the State within the meaning 
of its foreign corporation law. It then took up the 
contention that the transactions of the Klan with citi- 
zens of the State were interstate commerce and there- 
fore free from State regulation, and reached the con- 
clusion: “While the sale of lodge paraphernalia, in- 
signia and supplies by the defendant corporation to 
subordinate lodges in this State is interstate commerce, 
the ownership of the paraphernalia, insignia and sup- 
plies, after they arrive in this State is not interstate 
commerce, neither is the organization nor control of 
lodges of the Knights of the Ku Klux Klan within this 
State interstate commerce.” From which came as a 
matter of course the exception in the ouster of such 
corporate functions as were protected by the interstate 
commerce clause of the Constitution of the United 
States. 

In the proceedings before the United States Su- 
preme Court the plaintiff in error assigned as error 
the ruling of the court below that the Klan was “do- 
ing business” in the State, and made other assign- 
ments going to the jurisdiction of the court below and 

(Continued on page 236) 
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ONE USE OF LEGAL HISTORY 

We have the honor of having in the 
country at this time a distinguished his 
torian of English law, and on another page 
of this issue we give a brief account of the 
first reception which was given him by the 
Bar. Prof. Holdsworth’s work is indeed 
monumental—not in the mortuary sense 
which Dean Wigmore said was too gen 
erally attached to the word—but in the 
sense of permanent and great achievement. 

We see here the large part which the 
history of law fills in the general history of 
a country. It seems at times almost a g1 
gantic framework which needs only the 
addition of social details here and there to 
be a history of the country itself. In a sense 
it may be the record of a special science and 
the development of a separate profession, 
but it touches life at so many points that it 
is inevitably more than this. We see in this 
record the conflict of the great antagonist 
principles that fill the wider stage of general 
history: nationalism and feudalism, servi- 
tude and freedom, absolutism and popular 
rights in government. We see the common 
law throw away the jewel of equitable ideas 
which it had in earlier days and become rigid 
and formal, provoking the inevitable reaction. 
Great systems of law contend with each other 
as on a vast arena, and the issue is not by any 
means too certain at times. But the tough 
old common law, worshipped by the profes- 
sion as only the expert worships his specialty, 
and with its powerful appeal to popular feel 
ings, finally triumphs and takes on new addi 
tions to meet new needs. Equity grows, defines 
its principles, establishes itself firmly. And 
from time to time the forms of heroes 
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emerge and stand clearly forth 
like Coke, great characters like Hale, intel 
lectual giants like Bacon. 

[t is a fascinating story and may well be 
read for more than one reason. Aside from 
a knowledge of the growth and development 
of legal principles and institutions, which is 
of course the matter of first importance to 
the lawyer, the reading of such a history of 
the law conduces to breadth of opinion. It 
enables one better to realize that there is 
perhaps another side in the contests of our 
day by showing clearly that many of the 
things which seem now conclusively settled 
on the only possible basis of reason and 
right were at one time really debatable ques 
tions. It raises a warning sign against the 
dogmatic crystallizations of opinion which 
pass current on many subjects and which, as 
has been aptly said, “become fixed opinions 
and tend to ossify the organs of thought.” 

The history of our distinguished visitor 
abounds in this sort of instruction which 
tends to make the intelligent lawyer who 
reads it ‘“‘more than a mere lawyer,” to use 
his own phrase. For instance, due to the 
subsequent course of political history and 
the triumph of those liberal and constitu 
tional principles which we feel to be essen 
tially right, scant respect is generally paid 
to the attitude and principles of those 
lawyers who in Stuart times defended the 
prerogative as against the growing assertion 
of power by Parliament. And yet, no mat 
ter what one may think of it from the stand 
point of political science, from the legal 
standpoint, as Prof. Holdsworth points out, 
there were plenty of arguments on the side 
of the King. The limits of the prerogative 


were by no means clear and neither side was 
without its appeal to the legal principles 
recognized in the past. A lawyer who was 
simply a lawyer might certainly, without 


any imputation to his discred take the 


position that the law sanctioned 


assel tions 


of royal power which other lawyers as 
stoutly denied. 

Moreover, from the standpoint of mere 
statesmanship, there was something to be 
said on the now unpopular side. We are 
accustomed to think of the prerogative side 
as being distinctly reactionary and of the 
Parliamentary side, to which of course the 
vast majority of the common lawyers were 
allied, as the party of the future, the men 


h 


with the forward look. In a sense this 1s 
true. But it need not be forgotten that at 
the time those who favored the larger ad- 
ministrative powers for the King were in line 


hgehters 
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with what were regarded as advanced ideas 


of governmental efficiency on the continent, 
while the appeal of the common lawyers was 
to the past, to the sufficiency of traditional 


law and methods for the settlement of prac- 
tically all problems that might arise. In 
brief, the upholders of the larger prerogative 
were men who felt that the government 


sucht be allowed to do things it thought 
necessary without legislative interference— 
a type which is far from extinét in our own 
day : 


\gain mediaevalism, for one reason and 


another, has become synonymous. with 
wrong ideas to many people. And vet, as 
he au points out, in spite of the crudity 


of means, the failure of many efforts and the 
htedness of men, the central ideal of 
the period and for a while after was an 
ethical one. Political and economic sciences 
had not developed to a point where they 
supply principles of law and legis 
lation capable of supplanting simple ethical 
standards of right and wrong. They thought 
as a matter of course in those days that the 
| vas entitled to a just wage, and 
government did what it could to see that he 
got it. But he was not entitled to more, and 
government likewise acted on that principle. 
People were entitled to food at reasonable 
i government did not hesitate to 
could to insure it. And so 
hrough other ranges of human activities. 
Prof. Holdsworth does not hesitate to con 
trast this ethical ideal of earlier times with 
the “laissez faire’ principles which tri- 
umphed later, to the disadvantage of the 
latter. Certainly we can see today in the 
attitude of government to the problems of 
vorkmen’s compensation, minimum wages 
and the like, a suggestion of at least a partial 
return ti more ethical standard of legisla- 


shortsig 


seemed tft 


prices, and 


‘ . 
do what if 


tion 

Many other things are seen in a differ- 
nt lig vhen considered tn relation to their 
ristoris conditions. Someone has said that 


most wrongs are merely rights which have 
been permitted to live too long, and the 
classical example of this is slavery, which 
has been described as a step on the road to 
freedom, and which was certainly an ad- 
ance over the primitive habit of killing cap- 
tives taken in war or raids. The history of 
‘nglish law affords interesting illustrations 
f this generalization. Feudalism was an 
excellent method of solving the problems of 
tenure under the warlike conditions of the 
ime. Only later did it become a ridiculous 


and useless survival. Status, presumably 
antagonistic to modern ideas and yet so 
deeply rooted in human nature that we see 
its recrudescence in various forms today, 
afforded some guarantee of rights in a time 
when no rights were too secure. Primo- 
geniture was logical and not unjust under 
feudalism. The ordeal of battle was a far- 
sighted advance on the earlier custom of 
blood feud between groups of relatives, and 
it had the advantage of satisfying to some 
extent the human instincts in a quarrelsome 
age. Proof by compurgation was not with 
out its value in that age of faith when things 
which came before the courts were generally 
known. Formalism afforded a_ definite 
method of procedure at least, and this was 
not only in accord with primitive ideas but 
also furnished real remedies which tended 
to multiply. Technicalities played their 
part in alleviation where the law was too 
harsh. The origin of the demurrer and all 
the complexity of the system of common law 
pleadings, was to prevent if possible the 
resort to arms in the ordeal of battle. And 
so on through a longer list of rights which 
grew into wrongs by lingering too long upon 
the stage. 

So much for the legal reader. It is to 
be hoped that a way may be found to 
broaden the view of the general public by 
bringing clearly to its attention the part 
which lawyers have played in securing the 
rights which they cherish—a part which is 
set out so convincingly in this work. The 
author says somewhere that English law- 
yers have not claimed the credit to which 
they are entitled for the part they have 
plaved in English history. Certainly the 
triumph of Parliament over prerogative, the 
establishment of principles of free govern- 
ment as we know them, are to a large extent 
the work of the lawyers. It was the lawyers 
in Parliament who helped it to secure rules 
and methods of procedure by which to make 
itself effective. It was the lawyers, Coke in 
the forefront of course during the crucial 
period, who furnished that arsenal of argu- 
ment in the way of appeals to law and tradi- 
tion which was needed to counterbalance 
the influence of the other side. Had it not 
been for this alliance between Parliament 
and the common lawyer the course of Eng 
lish and American constitutional history 
might have been vastly different. And the 
part which American lawyers have played in 
helping create and maintain our own insti 
tutions is no less worthy of attention. 
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A COMPARATIVE LAWYER OF THE NINETEENTH 
CENTURY 





By CHARLES SUMNER LOBINGIER* 





H f Comparative Law is not an old one 
Phe mparative method had been applied in the 
sciences—e.g. comparative anatomy— 


nstitutional research, long 


he realm of private law. 








¢ re ead 
spr e United States, where knowledge of 
ne leg te! has so generally been deemed suffi 
iw a late arrival 
Yet ive had comparative lawyers from an 
y pe joseph Story (1779-1845) and James 
ent (17 1847). besides being learned in the com 
Iso civilias f no merely superficial 
tail ea ne to fortify his proposi- 
5 udicial opinion and legal treatise, by 
( to 1 1 la rd Livingston (1764- 
1&3e ir Henry Maine’ called “the first legal 
eniu rn times’ was another who mastered 
he left a monument to his proficiency, 
é h he drafted and helped 
) new Franco-American state of 
t rofound even than the first two, in his 
vledg ( ‘ certainly more dis- 
euishe t 1 f ther is a practitioner of the 
r r 1809-1891) whose pre- 
ne fields has been largely forgotten by 
e present ratiot This is partly because of the 
iter a his energies in other pursuits and 
e eclipse his leg reputation by achievements 
erein, a ecause of his own failure to punish 
e result labors. Now, a generation after his 
leath, it eem that the time has come to recog- 
re al is parative lawyer 
It the s, he was largely self taught 
rm if I his parents removed in his childhood 
New! t where on f the first incidents he 
ev] ¢ t vet 
T ed a case,” he says’; 
W I heard the speech and 
ll ll nd what a brilliant speech he 
I also heard Leverett 
‘ m very well. He was 
c g e window far into 
P mbet 5 é ng lawyer of the 
n, | gy afterw 1 Fe Attorney Gen- 
liplomat and, in the following passage 
st at the Supreme Court Memorial 
( g, doubtless reveals a source of in- 
when I was a boy He was a 
c and often passing 


lways saw it lighted up 
lost f sleep, and wasted none in dissipation ot 
and diligent study he 
utred himself, carefully 


tle of life, and 


Yet ever studied la under Cushing nor 

. Bar Ass Ceda 
. Codes of 1808 and 

7 ’ adopted 


even in Massachusetts. After taking the examination 
and entering the Freshman Class at Harvard College, 
he left at the age of twenty-one for the Southwest, 
ending his journey in Arkansas where he taught school 
and then was called to the capital city to take a position 
on its leading newspaper. The story of his preparation 
and his early professional experiences may best be told 
in his own words: 

“The territorial legislature was in session, when I reached 
Little Rock in October. 2nd I was a few days after elected 
Assistant Secretary of the Council, and served as such until 
the end of the session.” 

“T went to work then and read law’” . learning to set 
type and editing, and ai intervals reading the first volume of 
Blackstone, until October, 1834. That winter, when I had read 
nly the first volume, Judge Thomas J. Lacy, of the territorial 
superior court, gave me a license to practice law, saying it was 
not like giving a medical diploma, because as a lawyer I could 
not take one’s life.’” 

The impression of superficiality which this ac- 
count produces becomes considerably lessened when 
we learn that Pike had previously been invited to ad- 
dress* the Arkansas Bar Association and that he had 
read before it a paper covering eighteen printed pages, 
whose contents would not suffer by comparison with 
most Bar Association addresses of the present day 
He there modestly confesses: 

“An humble student, I am yet without the portals, or at 
least only upon the threshold, of the great temple of juris- 
prudence. A neophyte, yet serving my probation, I have hardly 
earned the spurs of legal knighthood. I shall content myself, 
therefore, with viewing at a distance, the vast proportions of 
the edifice, without undertaking to enter in and explore its 
labyrinthine intricacies.” 

Yet as he proceeded it appeared that he had entered 
a considerable distance. For he began with a quotation 
from Lord Bacon and then presented these opposing 
views of his subject: 

“While, by some, the common law has been eulogized as 
the perfection of human reason as embodying every necessary 
rule of human conduct, and needing not the aid of any prin- 
ciples drawn from foreign sources, others with less reason, 
have stigmatized it as an unseemly, incongruous, heterogeneous 
structure, a mass of monstrous absurdity, a vast idol, like the 
Dalai Lama, shrouded in darkness, and wrapped in eternal 
mystery, and depending for its very existence upon the blind 
faith and insensate devotion of its worshippers.’ 

And it was surely no “neophyte” who wrote as 
follows of the now much vaunted fontes of the com- 


mon law: 


“In reading the different books of reports, we must bear 
in mind the sturdy independence, the bitter prejudices, the ir 
veterate hostility to foreign law, the fierce resentments, of 
Coke; the intellectual greatness and integrity of Hobart: the 
lowbreeding and meanness of Saunders, who bore for the 
motto on his ring, ‘principi sic plausit,’ and was elevated to the 
bench to pander to the purposes of the king; the ardent tem 
perament of Buller; the dissolute habits, ferocity, profaneness 
of Thurlow; the purity and conscientiousness of Hale; the 
originality and genius of Holt; the elegant manners and varied 
learning of Mansfield; the venerable dignity of Kenyon, and 
the great learning and incessant doubts of Eldon; and in this 


Hall Biographical & Pictorial History f Arkansas (Albany, 
188 21 
MS. Reminiscences, 24 
Hallum, 216 
8 The address was reprinted in Ark. Bar Ass Proc, 1825, py 
‘ The date there assigned to it is July 13, 1830; but at that 
e Pike had not left New Fnegland In fact he did not reach Little 
Rock til October, 1838 While, therefore, the paper is undoubtedly 
Pike’ tr t ave been read after the last named dat 
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application.” A copy of this rare at teresting little 
volume has just been presented to the te y Charles 
E. Rosenbaum of Little Rock, wl 
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Pike’s real destination in th ithwest was } 
, , ' ; 
Louisiana and it was the merest ad 
diverted his course to Arkansas. But f New 
Orleans with its Latin-American populatio1 | atmos- 
phere persisted in its appeal to Pike romantic and 
‘ lites . eens A visit of ‘ r] 
cosmopolitan temperament V1SI I early 
as the middle of the century was tl lescribed fifty 
years later by a life long friend: 
“In the 1850 I met him at a d r party give 1 his 
honour by ell-known ci f N 
troduced t Pike, I was vitl e 
and commanding appearance, and | nd 
pleasant countenance. His manner was affable ar rteous 
und after dinner he was requested to g nts 
the count rough which he had bee he Fa 
West He rrated many incidents re 
journey, but a very quiet and modest gn 
f the acts d doings of his comy lf, and 
won the e admiration of all c nade 
leep and ting impression upon n 
So in 1851 or 1852 he tell l t ne< 
to exchange the practice in Arkansas for that 1 
Louisiana.” 
PIKE THE CIVII 
At New Orleans, Pike four 
diction where the Civil Law had 1 uil tho not 
always in the same form, fron | settlement 
As the first settlers were French, they natura rought 
with them the Coutfume de Paris t whet n 1/63 
the sovereignty of the country is transferred t 
Spain, the Spanish Law was int 1 and during 
the subsequent forty years became the prevailing one 


(Accordingly the report of the territ ] mmission 


appointed 1 1805 to drafta S V, em 
bodied one vhich in ts le I 5 f 
mained largely the Spanish law the ( 
Code of 1808 * Meanwhile, | t la 
had been codified in Napoleon's f 


while nothing more t 





to the framers of the | is 1 | f RR nies 
accompanied by “splendid comment: eceive 
from | e and the trend was , ial 
| ] 
m ¢ | Cj law so that sjar 
Code was enacted in 1825. it w 
‘Se 
irgeily n trom, the Code \ 
1 1 
It does 1 t appear that Pike " 
tent | Spanish languag ‘ 
in his t shed rl the : 
which « rt tle Sy ot 
ul 1] ati 1 be en proficien or wa 
selt iught ind both stood hi 
new IT n He first 
Py, P ‘ ' } ‘ } 
kes | : ' 
’ 
t ’ ; ' 
‘ 
t Fhenezer | 
ease 85: ‘ It f 
y w 
Mf \ vy M 
| s s 2 
s \ c ‘ 
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h I 


gan Hunton. It was re- 
admission to the bar of the 






pre e € ned by a committee, and 

} the he examination in regard 
' to tl nsisted of the one question, put by the 
t t recollect his name), who 

vas the 1 tat f that law on the committee: ‘What 
] i I Roman law?’ I answered: ‘I 

\ nd made a translation into English in 
f t k” He w perfectly satisfied with 
I had al t | the twenty-two volumes 

I f thier, the five volumes of 


all—higher than all the 
st admirable of all 


: oe 
Witl h an ample preparation and with the 
ect ng familiar with the Louisiana Civil 
e, it strange that Pike, with his highly de- 
eloped lit bent, soon found himself producing 


» COMmentat n tl it instrument 


and his autograph 
py thereof s been preserved for us.'? It is a little 








olume vhat less three hundred manu- 
t ' en in P s fine hand and consisting 
abstra e opinions of the French jurisconsults 
nd s of rts, arranged under the ap- 
priat f the Code to which the subject 
itter relat On the title page is written, “Notes on 
the Civil le of Louisiana, made by Albert Pike in 
1855. at } leans.” Since it was written, that code 
has been 1 but enough of the former edition has 
een ret make Pike’s annotations of inestimable 
lue to t siana lawver of today. But his efforts 
n that fi not confined to annotations. In his 
ork on tl Maxims.” which will be discussed later, 
t he includes the following historical resume" of the 
t sets Tae 
: st I 1 law, the intermediate 
) , 1 The Id law mprises the laws which 
‘ j e de tion of the Constituant As- 
ig I 78 The law hich followed this Dec 
tior 1 t od of June 1789, until 
) - 
ie : e ( 1 ¢ ‘ modified the old law 
1 t | ey are regarded as form- 
n 1 the intermediate law 
: 1 te | vell as the old law, were 
1 1 rul t least, and saving some ex- 
March. 1804 0 Ventose, year XIT) 
i r t law begins 
VI which came at the 
, e of t l to work for many and so grave 
“weet ‘ ££ isan — ed f divers Provinces 
gy Me Bo, many distinct Nations, did not 
. 1 uld 1 that formit legislation which is so 
a 4 , ere distinguished: the 
y And neither the one 
T he muleated | tl King. under the name of 
t it true, in terms 
+} ! tor f | iF t their execution within 
| ] thordinated to their 
times refusing to register 
I 1] enforced in some 
their turn had ac 
first respect then, 
ms that was found 
Comp! peak n properly, the principal part, 


the 


vs ft t emanated fr m 
| the 


n and there 
rked 

reral 
number 


tweer th Tid) 


ovince or a 
alled local 


burgh 


lity, a city, a 





sometimes a single hamlet. The local Customs of a certain 
importance were in number over three hundred. 

“In certain Provinces, the Roman Law supplied the place 
of general Custom: there were others that had a general cus- 
tom proper, but in which the cases not provided for by the 
Custom had to be decided by the Roman law. Both were 
called Countries of the Written law. Those were called Cus- 
tomary Countries, where the Roman Law, without having the 


force of law, was only regarded as written reason, as it still 
is today. 
“IX—19. It required nothing less than a commotion as 


great as that of 1789, to make possible the reform which our 
ancient French legislation demanded. The changes which, at 
that period, the political organization of the country under 
went, having caused the obstacles to disappear which had until 
then been opposed to uniformity in this legislation, the Con 


stituant Assembly ordered that there should be framed a body 
of Civil laws common to the whole Realm. (Constitution of 
the 3rd Setember 1791.) But before the realization of this 
project, there were enacted by the different legislative as 


semblies, a great number of laws, which seriously derogated 
from the Royal laws, the Roman law and the Customs. It is 
laws which, with so much of the old law as they did not 
abrogate, form the intermediate law. 

“X—20. Twelve years had elapsed, from the time when 
the Constituant Assembly had ordered the framing of a body 
of civil laws, when from the 5th of March, 1803, to the 20th 
March, 1804, (from the 14th Ventose, year XI to the 29th Ven- 
tose, year XII) was at length decreed a series of law, the 
iwgregation whereof, under the title of Ciwil Code of the 
French, was ordered by the law of the 21st of the same month 
of March, 1804 (30 Ventose, year XI). It is not unprofitable 
to know by what labours the formation of these laws was 
attained 

‘21. From the beginning of the year 1800, many projects 
of the Civil Code had been published. On the 12th of August 
of that year, a decree of the consuls appointed the citizens 
T'ronchet, Portalis, Bigot de Preameneau and Maleville to ex- 
amine these different projects, and of all of them to frame a 
single one. That which they drew up was printed in January 
1801, and referred to the Tribunal of Cassation and the Tri 
bunals of Appeal, (now the Court of Cassation and the Courts 
of Appeal), which examined it, and appended their observa- 
tions. Seven months later, in the month of July, the discus- 
sion upon it began in the Council of State. It was conducted 
as follows 

“Each of the projects of law, composing the work of the 
a jurisconsults named above, was in the first place ex- 

nined by the Section of Legislation, and then distributed to 


these 


a i the Councillors, who discussed it in general meeting. When 
ettled, the project was officially communicated to the Tri 
bunate, which in its turn discussed it and added its observa- 


tions. The modifications suggested by the observations of the 


Tribunate were, as the project itself had been, first examined 


by the Section of Legislation, and then by the entire Council 
of State 

‘22. It was after these several processes, that the draft 
of each of the projects of law destined to compose the Code 


was | lefinitively decreed. Then all were in succession proposed 


by the Government, voted on by the Tribunate after official 
presentation, then decreed by the Corps Legislatif, according 
to the provisions of the Constitution of the 13th December 
1799 (22 Frimaire, year VIIT). The project last decreed, that 
on Compromises, was decreed on the 20th of March 1804, and 
on the next day was passed the law above mentioned, which 
ordained 

“1. The assemblage of all the laws decreed, into a single 
hody. under the title Civil Code of the French, in the order 
wherein they now stand in the Code which is somewhat dif 


ferent from that in which they had been decreed 


The division of this Code into a Preliminary tith 
ind into three Books each of which should he divided into 
as many fitles as it included laws 

Finally a single series of numbers for all the Articles 
of the Code 

“For the rest. the same law declares that this new action 


does not prevent the respective laws. united to form the Code, 


from continuing executory from the date of the particular 
promulgation of each. Finally. it pronounces the abrogation 
of the Roman Laws, the Ordinances and the Customs. So 
then, dating from the 21st of March, 1804, France had at leneth 


} | 


a body of uniform laws, truly National, and which. in despite 
of obscurities. omissions. vices of arrangement and sometimes 
in the matter itself. will he always and with reason regarded 


as one of the noblest works ever executed by man 


“XT—22. For the rest, it is not in our Civil Code alone 
that all of our actual private law is found. It is written: 1, in 
the Ciel Code and many subsequent laws, which have per- 
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after the thing 
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expression Crvil 
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Coke's defi- 
nition ! the following from 

| ulus 
Ay vhat the law of 
e cas N rmined by the maxim, 
it t e By a maxim 
' theref f the facts, and, as 
ise; which, when 

] ts purpose.” 

I vem llows Gaius quite 
sel st t ther modern institu- 
na the | 1 ssification still rules 

s e leg t Pike’s k is anything but a 
eproduct t (salus al since the former’s Table of 
Contents | r been published we can, by reproduc- 
o it , how he treats his 
thie 
: S 
f 
Pandect 
f t | aects 
n S Repul 
; rpr ” 
ry ! f Law 
ple f La 
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Of transfer of ownership, and deliver 
Of usucaption and prescription 
DIVISION C 
Of incorporeal things 
Of Servitudes and Usufructs 
1—Of Servitudes 
2—Of Usufructs a eR | ey 
Of Pledges, Hypothecations and Privileges 
1—Of Pledges and Hypothecations 
2—Of Privileges , is 
Of Inheritances, Wills, Heirs, Descent, Legacies 
and Trusts 
Of Inheritances or Successions 
Of Wills or Testaments 
II—Of Heirs 
V—Of Descent ' 
V—Of the Possessio Bonorum 
VI—Of Legacies and Fideicommi 


I 
I] 
I 
I 


S<a 


nd. 1—Of Legacies _ 
d. 2—Of Fideicommissa or Trusts 
VII—Of Testamentary Conditions 
PART IV 
Of Contracts and Obligations 


Of Contracts and Obligations generall; 
Of joint obligees, and Sureties 
DIVISION I 
fF Ne 
Of Contracts contracted by means of the thing 
Mutuum 


fracts 


minate Con 


I—Of Loan for Consumption 

IT—Of Loan for use: Commodatum 

III—Of Deposit 

IV—Of Pledge . 

Of Contracts created by words 
Of Stipulations 


Of Mandate 


Section III—Of Partnership 
Section Of Purchase and Sale 
Section Of Letting and Hiring, & 
Subd. 1—Of Letting and Hiring 
Subd. 2—Of the Rhodian Law 
Subd Of the recovery of things stolen 
DIVISION II 
Of Innominate Contracts 
er V—Of Exchange, Donations, Vows and Promises 
Section I—Of Exchange or Permutation 
Sect [l—Of Donations inter vives 
Sect Il1I—Of Donations mortis causé 
Section IV—Of Vows and Promises 
DIVISION III 
lig that come as from Contracts and Deli 
ter VI—Of Obligations Quasi ex Contractu.. 


~ection 

Section 
lapter VII 
upter IX 


pter I— 


hel 1 n 
Sectior 
section 
Sectior 
Section 
Secti 

Secti 


I 
I] 
I 


Of Reclamation of unowed money paid 
Of Officious management of business 
| Of obligatic ns of me ighhorhood 


’f Partition 
’f the Exercitory Action 
I—Of the Institory Action.. 


Of obligations that come ex delicto and quasi 
r delicto . 
Of Obligations that come from thefts 
Of Wrongs and injuries 
Of Delay and Default. ; 
Of the resolution and extinguishment of obliga 
tions 
General rules 
Payment 
N ovatior 


Rele- 
y NeCICase 


and Delegatior 


Confusion 


[—Compensation 
[1—Coempositions 
PART V 
f thi {ssertion and Defense f Rights 


f Actions 

Of Actions generally 
Of the Petition of Inheritance 

I—Of Revindication ; 

"—Of the Hypothecary Action 

the Action for unowed money paid 

I Of Actions for relief against fraud or ‘orce 

IT Of Actions for relief on 

orance of law or fact 
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Actions by minors, per- 


Section VIII—Of Ac 
ysent and ca 


ave profert 


restitution 


ror 


tive 
ptives 


sons al 
Of Actions to 
and of Interrogatories 
Subd. 1—Ad Exhibendum 

De Interrogationibus 


Subd. 2 bas 
Chapter II—Of Interdicts, Popular Actions, & 


Section I—Of Interdicts 
Section II—Of Popular Actions ... 
Section III—Of Actions Preventive and Penal 

Chapter I1I—Of Jurisdiction and Parties 
Section I—Of Magistrates and Judges 
Section II—Of Litigants and Procurators.. 
Section II1I—Of t Suable, or only so at certat 


and Discovery; 


Section IX | 


Persons m 
times and seasons . . 
IV—Of the Course of proceeding in sui 
Of Exceptions 
Of establishing the facts 
Of Evidence g« nerally 
Of Testimonial Proof 
1 Of Witnesses 
Of 
Of the oath of a pz 
Of admissions 
Of Presumptions 
Chapter VI—Of A djudications 
Section I—Of Tudgments and their Execution 
Section II—Of the defence of matter adjudged 
Chapter VII—Of the Equivalents of Adjudications 
Section I—Of Ce f creditors 
Section 1I—Of Confession f claim 
Section III—Of Settlements and compromises 
Section I1V—Of Submissions to Arbitration 
Chapter VIII—Of Damages Interest and Usury 
Section I—Of Damages 
Section II—Of Interest and Usury 
Chapter IX—Of_ Fruits and responsibility of Possessors 
Section I 


Section 
Chapter IV 
Chapter V 

Section I 

Section II 

Subd 
Subd. 2 
Subd. 3 
Subd. 4 
Section ITI 


Oaths 
arty 


ssions fof 


Of Fruits 


Section II—Of Possessors in good faith 
Section III—Of Possessor ill faith 
Chapter X—Of Appeals 
Chapter XI—Of Crimes and Criminal Justice 


Section I—Of Criminal Acts 
Section II—Of Criminal Proc edure 
Section I1I—Of the Question, by Torture 
Section T1V—Of Punishments 


> 


Section V—Of Pardon and Amnesty 


APPENDIX 


A Of the retr wctivitv of Laws 
B—Of Accretion and All 

€- Of Servitudes 

D.—Of Privileges 

E.—Of Implied Warrant f title 

F —Of Ignorance of the Law 

G—Of Possessors bone and m ile fidei 


It is on this framework that Pike hangs his ma- 
and quotations from the 


terial, consisting of excerpts 
both ancient and 


writings of the great authorities 


modern. It is a rare and unique collection of the 
garnered legal lore of manv centuries and it reflects 
little credit on the legal profession that this work has 


long to remain in oblivion 


been allowed so 
Pike was now! more correct than when he said 
Roman 


that he had never lost his fondness for the 
Law. Again and again thruout his works its influence 
is apparent. He quotes it to it for illustration, 
precedent and guidance and had become saturated with 
its philosophy \ few 
non-legal writings may not be amiss: 

“T Woodbury, that we are 


ere 


goes 
‘Illustrative excerpts from his 


submit it to my learned Bro 





in possession, a possession un listurbed during a longer time 
than the longest required for usucaption, that in such case the 
plaintiff, out of possession, must I ver on the strength of his 
own title, and cannot call on us to pr duce our title-deeds 
and that Jn pari causa melior est causa possidentis is an ole 
and sound maximum of the law _ 

“Rut I know of no principle of the Roman law of prae 
scription or ustcaption W ch can give to recos n bv a 
regular Council the effect of using the time uescrip 

24 Trans. Supreme Coun 1 1876, p. 25 
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a debt 


tion to run. The law of praescript 
proceeds upon the principle that after a nsiderable length 
of time payment of the debt is to be presur i, from long 
nonassertion his claim by the credit nd t further 
presumption that the evidence of payment has been lost or 
destroyed. In regard to land, long possession, without recogni- 
tion of another’s title, creates the presum{ f an original 
grant or conveyance, now lost or destroy¢ ind the effect of 
the undisturbed and continuous posse ume, where 
it was wrongful or even violent in its incept 22 

“How will our American newcomers there escape ntami- 


nation and defilement? W ill they w 
congenial associates in another field? Will they ins 
proceedings before the Orcinian tribunal, where 
hefore the Judges, Minos, A*acus at 1 


thdraw and seek more 
' titute legal 
dead plead 
Rhada 





their causes 

manthus, praying that as unlicensed tre sé these prior 
occupants may be ejected and desterrados The Court would 
dismiss the suit with great indignation nfirming the right 


igmatical 


and title of the ancient tenants, and condemning the 
t t f-exile d about 


plaintiffs to wander eternally forlorn 
the black marshes of the livid Styx.” 
Ill 
BACK TO THE Ct IM MON |! 


rs and 


After his quarrel with the Confederate lea 
his resignation from their army Pike was appointed 


iate Justice of the Arkansas Supreme Court 
ifterward 


The seat of that body was then, 












at Washington, Hempstead Count Little Rock 
the capital was already in possess f the Federal 
forces.22 Pike sat in hearings befor the Court as late 
as January 6, 1865°° and the following statement by 
the late Thomas W. Harrison of the peka Bar may 
be correct except as to the last cla 
“Filbert H. English, Albert Pik \ mpton were 
the Judges of that Court until in Aj 8 W ev 
one of the Judges, that Court decided es which it 
volved important questions growing t of the Civil War, an 
ludge Pike wrote and filed fourte¢ f those pinions 
owing to the unsettled conditions of afftai t the close of t! 
war, non f the opinions written Dy ludge Pike were pu 
lished in the official reports, but they re all duly recorde 
and preserved in the Archives ft 
But the Clerk of the Arkansas Supreme ' rt 1 
ports : 
“Aft reful search I am ut! to f ther the orig 
ls of opinions handed down d 
dicated or any record of such opinio! 


ynstitutes a distinct tor é DI 
which emanated from Pike’s keen mm vith its wealt 
of experience would have been ibution t 
the jurisprudence, not of Arkansa f 
whole country. 

’ 
Justice 


Feder ] 


\. McCulloch, late Chief 


Edgar 
I w of the 


Supreme Court, 


| lon 
the Arkansas 












; : d : . 
Trade Commission, thus explains ecent lettet 
reason for the disappearance of these unique prodt 
tions: 
government was set up r Federal aut! 
stitution adopted, and a new 5 me ( t crea 
lared all the decisions t eld ut 
the Confederate States ng 
he court was, what you f fugee 
: there was no opportunity ¢t t the ref 
hence thes vere never ncorporate inte 
Id 
2¢ Tra 1890 4 
27. “O June, 1864 ‘ ¥ 
c intment H a v ) s 
to be rd by < ay aggre 
same y re i ate w.P.S 
Se " 
rka if ne rt jan 
Lett f Chief e Met 1 
‘The proceedings of the 4 rt appea g r 
the above date, to and including the proce gs of Sa 
27, 15864, ear the signature ot : \ t r 
ceedings December 5, 1864, th g 
presence as e of the presiding $, a 
6, 18¢ ilso show his presence, t the her 
t ed dates were signed Dy an} f Sa 
( Albert Pik sa st, New Age, 








th 
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by the newly con- 


tuted court under the constitution of 1864.” 


And on the margin of the record of Pike's com- 


rts. for the re n they were repudiated 


uission, the f wing entry appears: 
The pr ngs subsequently recorded in this Record 
k, having taken place since the adoption of the Constitu- 
f 1864, are considered to be null and 
he Supreme Court.’”™ 

Phus it that Vol. 24 of Arkansas Reports con- 

ns no de between the January Term, 1863 and 

December Term 1866. Meanwhile three of the 

lges there listed had been “elected under the Con- 
titution of 1936 and resigned,” and their offices had 

“vacate inder the constitution of 1864.’’%? 

But while Pike’s judicial service was brief and his 
ibunal repudiated, both were as real as his military 
rvice, for t the same period, under the Confed- 
racy Pike er spoke of that with any degree of 
itisfactior He despised and denounced the officers 

o were placed over him and of the one Civil War 
ittle (Pea Ridge) at which he was present, he said: 
\Vhere I was it did not amount to anything.’** Of 

own ral e declared, “I (am) only a Brigadier 

Brigadier re plenty as blackberries in their sea- 

‘At mong his last public utterances was 

‘M ‘ longer has the rank it once had. It 

been found to exist among the Boers and the Zulus, and 

e by 1 ! nconsistent wit! aseness, cruelty and a 

lid rapacit Bismarck, Castelar, Cavour and Gladstone 

greater nar than even Von Moltke, Garibaldi and Well- 

! l King f Science, too, hold higher rank than the 

f Euroy generals whose names are wholly unknown 

t The me y Suwarrow dwindles 

Q a e side of that of Darwin or Father 


In the light of all this, who can doubt that, of the 


Pike valued his judicial tithe much more highly? 
it is always his military one which is used if any 
But inste; f General Pike, why not Judge Pike, 
ch he we | ive preterred? 
A tene of f the war. he located for a ti 
\tte1 se ot the war, he located tor a time 
Memphis and then moved to Washington where he 
cticed for balance of his professional life. In 
ibing the inge he said: 
I made arrangements with Robert W. Johnson, who used 
a Senat I proposed to him to come here and 
secution of clain I stayed in Mem- 
i} rt of the time. I thought by that arrange- 
ve could mething for myself and him, but pretty 
becan rv for me to cor n here, so | made up 
1 Washingtor nd lid not go back to 
IV 
IN E SUPREME COURT 
This line of practice brought him frequently be- 
the Fe Supreme Court*’ and among the im- 
cast hich Pike appeared there was one*® 
cht in be f of the heirs of a Confederate army 
er whose property in Washington City had 
ynfis he Federal authorities under the 
of Cong of July 17, 1862. Pike, in an ex- 
ive brief nt deeply into the English precedents 
d historical, which convinced the court not only 
the joint resolution passed contemporaneously 
Ark XX 
MS 5 7 
Let H 0. 186 
Ss : n 
VWs 
lhe Ss ter nd volumes 
} Ss ¢ e { t 
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with the act in order to avoid infringing the constitu- 
tional guaranty against “forfeiture except during the 
life of the person attained,’** reserved the reversionary 
estate to the heirs, but also that the ancestor himself 
could not alienate it after confiscation. The decree of 
the trial court which denied relief to the complainants 
was reversed 

This decision afforded a precedent for relief to 
Pike’s own heirs (apparent or presumptive) during his 
lifetime, enabling them to intervene to protect their 
reversionary estate in his Arkansas lands which had 
been confiscated but on which the purchaser at con- 
fiscation sale refused to pay taxes." 

In one of the celebrated “Hot Springs Cases’ 
Pike, who was associated with Matthew H. Carpenter 
for the plaintiff, had an opportunity to apply his knowl- 
edge of Indian titles and claims but was less successful. 
Altho his client claimed under an application made as 
early as 1818, pursuant to an act of Congress for the 
relief of those whose lands had been injured by earth- 
quakes, a subsequent act of 1832, reserving title in the 
United States, was held to control because the Sur- 
veyor General had not previously recorded a survey of 
claimant's tract and returned it to the recorder. Pike 
never got over feeling that a serious mistake had been 
made. Nearly a dozen years later he declared that he 
would have had funds to publish his “Maxims” 

if the supreme court of the United States had not, in vio- 
lation of all law and justice, deprived Henry M. Rector of 
the Hot Springs, to which he had as good a title as | have to 
the pen that I am writing with.”” 

\nother cause célébre in which Pike prepared a 
convincing brief, altho he is not listed with counsel in 
the official report, is that known as the Choctaw Case** 
which involved the rights of the Indians under their 
treaties with the Federal government. 

“These treaties,” observes Hallum,” “embrace a_ period, 
extending from 1786 to 1855. The history of this claim illus- 
trates the struggles of the weak with the strong in all ages 
After many years of vexatious delay, the Senate of the United 
States, was constituted an umpire, between the Choctaws and 
the government, and on the 9th of March, 1859, awarded the 
Choctaws $2,981,247.30,” 

Sut it was found that the rendition of an award 
was only the beginning of more delay. No appropria- 
tation could be obtained for its payment and suit was 
finally brought in the Court of Claims which allowed 
the Choctaws $408,120.83 for the violation of their 
treaty rights. They then took their case to the Supreme 
Court which reversed the judgment below and upheld 
the Senate award subject to certain deductions aggre- 
gating less than $80,000. In his brief Pike had cited 
the maxim Placet enim esse quiddam in republica 
praestans et regale and urged: “In this Republic that 
something super-eminent and regal is the judicial power 
and not legislative license.” And after the decision was 
announced he said: 


‘a2 


“The Supreme Court has just decided that the award I 
got in 1859 for the Choctaws was a final decision and ought 
to have been paid. They ought to have given interest, but they 
did not. I was very glad to have them decide that the award 
was final. It was made out of the treaty of 1855, which pro 
vided that it should be final. The adjudication of the Senate 
was on the question as to whether they should have the pro 
ceeds of the land sold under the treaty of 1830. They made the 
treaty of 1855, and then we set about getting an adjudication 
of the Senate on the treaty. It was referred to the Committee 


‘ Const. Art. IL], sec 

41 Pike v Wassell, 94 [ S. Til (1876) Luther H. Pike. son 
appeared for appellant but the brief was undoubtedly written by the 
senior Pike 

42 Rector v United States, 92 U. S. 698 (1875) 

4 Hallum, I, 220 


44. Choctaw Nation vy United States, 119 U. S. 1 (1886) 
Biographical & Pictorial History of Arkansas, I, 229 
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on Indian affair Phe k I I een depose country he 
office, and the land off ' mperial ot ther despotism following : ( the civil 
Thus during the last jozen vears of his protes power of Ver é eld to the n a > Wher ia ge neral 
, oa ‘ , —_— dare to make his imperatorial W he vy int Repub! ot 
sional career, Pike was engrossed in the stucy of ab Switzerland . ’ , 
Wile Pickiis 





struse constitutional quest engaged in causes 
¢ : | ; It nee hardly be adadet i 
of the highest importance trot th the legal and the . ice ry 
f ie ceed thing savori! f chicanery or ad t He quotes 
inancial standpoints ue om 3 : 

ais _ Robert [Toombs (whom he knew c ve is thus 
; characterizing the Confederacy s At Gene an 


PIKE'S PROFESSIONAL IDEALS later Secretary of State: 


that one of Albert Pikes “Benja thing but a pett 


It was to be expt ted 
ttilogge! ut if he were ten times a 


temperament and culture should hold a high conception _ pettilogget i i I 

of his calling and the institution with wl ‘ch it is so tem times as much Kearamg Se ; 7 sem 
times as great a pettifogger.”™ 

eid §$ ught 


1 We have seen Ow advanced vere { 
Once when an adversary ina! 









closely connected V\ 
the intellectual standards he set up for it; not less so 1 4 bl ‘ 
ie e at , ’ 4 a' to prevall Dy garbling a quotatio! to make it prove 
was his idea of the lawyet ration to the publi cian at wi 1. 
4 , , precisely the reverse Ol what it does e Said 
In the very year of his admis to the bar he wrote “3 
, ‘ A . « , in torty years practice at tne W 
a poem—Ariel—in wh! he lized our country iN such an expedient resorted to by an “‘ lod 
these lines: discuss W n o wert nor 
“The throt f I rty st n that land troubl se of ' 
It guard e | ( tution ;—thesé that if M Adol eux belong 
These eme commat! cates ol Pa l ffend 1 
And ¢ whe gh all the land, was Peace.” er at t | e igi 
rder.”™ 
' 


realized only too wel 


So in an addre | 
%t numerous among |! ntet ra ¢ 
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voiced this lofty 





“Little respect 1s d t 1 il santiy as 4 1 4c 1 : 
he may, who sells his eloqu g for money to the -_ as 154) he wrote 
highest bidder, and never generou ly and at a sacrifice attack W to his ¢ { 
an ancient wrong, entre! hed t the strong works of pré¢ n the wild wartare of the p! 
judice and custon n iniquit ré ent. aged and hoary T g ccess, the 1 
and therefore mighty to resist; \ llainies that have put on the I way the mass« me n 
vestments of the law; enactment trary t mmon honesty Ar trous with the wea] 
and that violate tl I 1 fait I ntr nyjustice perpe Whi ts the gladiator \ 
trated by the ri nd powerful upot the poor and unpt big without arms. Why! 
tected.” By talse pretences double 

Tr’ I I | t these sentiments to the Pro re . vl ate “— doctt . 

nd trick with words 
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test—and to meet it. ihe lerate Generals cot D je 
b ; 2 : . ; B e counterfeit, al 
manding in Arkat uppear 1 ive been of a low and level of the bas 
lawless type and Pike, their “subordinate mt ink, was Then to the smug assurance 
iy 


‘Truth is omnipotent at 


atrocities which 


forced to oppose them or 

appalled his refined and istice 

seen he did not hesitate t hoose the 

tive, preferring charges against his “superiors ia 
n ( ‘ | ane { seatt 


As we ] ive H 
former! ae 








man and Holmes, and, whet they were ignort express¢ elf a 
addressing a letter*® dire tly to the Arkansas delega But what sense is Tru \ 
| And at what time is Pub 





ion in the Confederate Congress in which he boldly : 
I Vii ay 


declared : 











“The Nether! 1 Duke f Alva were | nat . . 
subjected to a tyran! more t not more I lent, 1¢ | ew 
noble and brutal, than | r Stat Arkansas under General \ fenm falcel 
Hindman. He assumed and ex ll the powers of despot ’ RI call ’ 
Iman ’ e | 1 I des] y il xible result 
ism, and was for n t te a tyra und as cot ete A iio” allah ‘ 
an atitocrat as Peter tl Firs f R 1: and if he had re like avalanches from their 
sorted to the tortut t t ugh his tyrat would met j link j 
have been mort e and barbar t would not have beet = 4 sion panies +} 
more illegal rad tamped upon both Constitu vould not know tl 
tions, of the Stat nd t! lerate States, at o1 He e power tf 
dethroned the laws and it judiciat He clothed But t t o all 
. . . ' ‘ ‘ ‘ . ° ‘ s : ‘ 
his minions, the P st J with all the powers af 2 , 
Ps : : i - i il « L § reacn 
of government und t vel t yvered to create a criminal \ tblic service et 
coae make new ret x T re I unisnn nt try } } h! 
le, the | ) y 
the offenders at xecut It \ 1dgments é death, by | 
larg 
Then, in req to t excuse vhich had beet And monuments and maus 
offered, Pike, tl ’ 1 f constitutional g rl Is public justice certain 
ment, appears at his best It ght to be possibie 
“Tt has indeed been said that rma lege + of Albert Pike, the pioneer compa \ 
it was said when | that een free, was submit out building “monuments a1 i 
t} he h efal en ; < f énr A —— 1 
ing to the | ate rac y despo sm. The laws lished s are his most fit ¢ it 
were indeed silent a t s when Marius and ' , , , 
Svila and Cesar S ot feat § igo won tees lite an fessional caree! I e! 
aana ‘ i s cere ea 1S, 
remorseless villain, Octavius ssene made ‘the will of the St ¥ é t bencl t 
commanding gen he | fR Cromwell enforced this demonstrate that Ww ara 
species of mart al aw I iN leot sonal 4 ce | lin « } 
in France; but t Fren Re tionary generals were : ' 
vised and watched 41 commissioners sent from Paris, by s c service 1 é f ¢ 
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N Se er 14, 1919, a Royal Decree was issued 
() for a ment of a | mission “for the pur- 
paring a new Criminal Code, which 
irmo! vith the principles and rational methods 
. the protection of society against crime, would as- 
re a genera more eihicient and certain protection 
gainst habit criminals.” 

Und ority of this decree, the Minister 
} f Justice Keeper of the Seals appointed a com- 
; ssion of fifteen with Enrico Ferri as president and 
ttorney-' Garofalo as Vice-President. Of the 
er 13 members, 9 were lawyers and the remaining 

| biologists and psychiatrists 
it the g¢ meeting of the Commission, Ludo- 





1 Mort minister of justice referred to the 
| morial p1 ling the Royal Decree, wherein stress 
b laid dangerousness of the criminal and 

the penal character of his act (his “responsi- 
lity but not his guilt (his “imputability”). “The 
eree of the legal injury inflicted on the laws of the 
societ be measured according to his guilt 


putabilit it must be determined according to 
yf the criminal.” 


At the meeting Ferri stated that what was 
lired v to shift the emphasis from the crime to 
( prepare a code which harmoniously 
Id protect both the individual and society. 

In 1921 the Commission had finished the General 
rt of the Code as far as actual crimes is concerned 

grett nare di codice penale italiano per i 
t neralis) which the Government pub- 


ed tog th translations thereof into French, 
h for the purpose of obtaining the 





t of hereof, both Italian and 
I] 
The t he st Book of the Crim- 
( t. This is divided into Gen- 
Provis nd three Titles; the first but one 
the nd six and the third nine. The whole 
s 13 f sect S 
[he General provisions deal with the authority of 


e, place and person, and also 
r extradition 
ntains visions relating to the crime; 
e II conce ng the criminal, his legal responsibility, 


9 ncurrence crimes and recidi- 
’ s, feeble-minded criminals, and 
itle Il] enumerates the various 

ns al ntains regulations for the work in 
ns: | the sanctions are to be applied by the 
t | lon ents and judicial pardons, 

1 of es, etc. and its manage- 

the effect nd the execution of the judgment, 
Hew Es Librar 

* } Bart luc i, 

I his kind assistance 
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PROJECT FOR A NEW CRIMINAL 
CODE 


By AXEL TEISEN 


and cases where prosecution or execution are to be or 
may be waived 
ITT. 

rhe principles set forth in the General Provisions 
correspond in most respects with those of other modern 
criminal codes (nullum crimen sine lege, nulla poena 
sine lege poenali). Only the milder penal law is retro 
active, but in this respect the code makes exceptions 
as to habitual, insane and minor criminals. 

The same may be said about Title 1: The Crime. 
The so-called political-social crimes are defined as being 
those committed exclusively from political motives and 
from those arising from collective interests. 

It is not until we reach Title II that we find any- 
thing of particular interest in the code, but from then 
on it becomes extremely interesting, since it codifies in 
form of law the theories and proposals of the Italian 
Positive School. 

The code takes for granted that man has no free 
will independent of the law of cause and effect, and 
that each of his acts is “un fatto naturale.” 
quently, any question of guilt (imputability) is elimi- 
nated ; the only question is that of the responsibility of 
the criminal (whether he was the cause of the crime.) 

The reason why law reacts to the crime, is that 
its perpetrator has shown himself to be a danger to the 
peace of society. 

While the code uses the word “penale” in various 
places and also in its title, the word punishment in its 
old meaning is unknown to it; it is replaced by the 
word “sanctions.” 

But it will not be necessary here to go into all the 
details of the code.” 

As to the general principles upon which the code 
is built, it may be said that they indicate decided ad- 
vances in various respects. 

First: The code has removed all theology from 
criminal law. It takes literally the Biblical saying: 
Vengeance belongs to me, sayeth the Lord. 

Whether the criminal has “sinned” or not, whether 
he is morally “guilty” or not, is immaterial. What the 
State is interested in is, that the criminal would not or 
could not comply with the rules of conduct of the 
society in which he lives, be these rules morally de 
fensible or not 

We do not know whether the judges of Italy at 
present are in the habit, when a criminal comes up 
for sentence, to assume the role of an angry nurse- 
maid, an irritable school teacher or an uplift preacher, 
and in sentencing the convict also give him a scolding 
or tell him that they are sorry that the law will not 
allow them to give him more than he is getting. But 
if this proposed code ever goes into effect, it will be 
made clear to the judges that they were appointed or 
elected to uphold the law of the community, and not 
to be its moral censors or mentors ; that the sanction is 
all which the law directs and allows the judge to apply, 
and that everything beyond the sanction is ultra vires 
and an abuse, and a thing which in almost all cases will 
have a tendency to work against and nullify the pur- 
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poses of the sanction. What the law prescribes for the 
criminal he must take, but nothing more. He is still a 
human being and should not be made to take gratuitous 
insults just because he is in a position where he can- 
not help himself. If such, nevertheless, are inflicted 
upon him, they are apt to have but one effect, namely, 
to make him even more bitter and resentful against 
society, its rules and its representatives. 

Besides, this habit seems to be extremely un- 
dignified. 

Second: If there is no theology in the code, on 
the other hand there is teleology. Crime and punish 
ment or sanction are not brought to a counter where 
first the crime is put on one side of the scales, and then 
punishment is piled up on the other, until the two sides 
are said to balance each other, and when this has been 
done more or less neatly and accurately, it is supposed 
that everything humanly possible has been done, and 
that all is well. 

The code realizes that punishment or sanction in 
themselves are nothing, that they are but means to an 
end. If the possible sanction, under all the circum 


stances, cannot be expected to have the intended effect, 


or where it is not considered necessary in order to 
obtain this effect, it is not applied. Some other o1 
milder sanction, or a judicial pardon are used 

[\ 

From the day when Eve ate of the apple and gave 
Adam, and he also ate, there have been crimes and 
criminals on earth ; that is to say, there have been people 
who would not or could not accommodate themselves 
to the laws of behavior of the time or place where they 
lived. 

And there have ever been the same reactions to 
the crime. 

The criminal has reacted by “I could not help my 
self,” “The serpent gave me, and I ate,” “The woman 
gave me, and | ate.” 

On the victim the reaction has been anger, the 
craving for revenge and reparation 

On the neighbor the effect has been fear, demand 
for security. 

As long as there was no organized society, or an 
embryonic one only, it was the reaction on the victim 
which determined what should be done to the criminal 
If caught, he was killed, or else he was outlawed, and 
everybody who came across him was at liberty to kill 
him. 

Under such conditions the retribution theory 
served all sides \s the retribution took the form of 
absolute elimination, the craving for revenge was satis- 
fied, as was also the demand for security, at least as 
far as this particular criminal was concerned 

But as the alleged criminal was not willing to lie 
down and take his punishment, if he could help it, and 
as his relatives would resent what had been done to 
their brother and try to avenge it, a state of bloody 
anarchy resulted which eventually would make life un 
livable, with the result that the victim’s demand for 
reparation asserted itself alongside of the craving for 
revenge, and we find that with our ancestors all crimes, 
even murder, could be settled for by the payment of 
indemnity to the victim or to his heirs 

But even so, acts of revenge were all too numer 
ous, and as the duty of revenge rested on the “gens” 
and was inherited from generation to generation, the 
whole community would eventually become involved, 





and the reaction on the neighbors could 1 
there was no security at all. 
As society became more and more organized, the 





State authorities were of necessity forced to take over 
the handling of the criminals, and gradually a distin 


tion was made between torts—those injuries which 
affected the victim and could be left t s prosecution, 
and crimes—injuries which affected the whole body 
politic, and the treatment of which was passed on to 
the public authorities. 
What the authorities were interested in, more 


than anything else, was that there should be peace and 
order in society, and for them it did not so much 
become a question of having the crime avenged as of 
striving for the goal, that no crimes should be com 
mitted 

As each act of revenge was liable to become a 











crime in itself and under all circumstances would pro 
voke other acts of revenge and crime, the State powers 
could not proceed on the reveng theory Instead 
thereof they proceeded on the terror 

When a crime had been committd, it became the 
duty of the State to react to it in s a way, that 
not only would this criminal not do the same thing 
again, nor commit any other crime, but that all others 
who might be criminally inclined would be so struck by 
terror that they would prefer to behave themselves 

\s in the course of time the powers of the State 
became more and more centralized, until t all vested 
in an absolute king or in a very small oligarchy, crimes 
gained an even more serious aspect than before. They 
became not only violations of the right of the ind 
vidual and of society as such, they were invested wit] 
the character of violations of and offenses against the 
Majesty of the King who held his office by the Grace 
of God. They all became political offenses at a time 
when any political offense meant treason We still 
have a reminder of this state of mind when we heat 
men discuss crimes as the flouting of the Majesty of 
the Law (Binding’s ‘“Norme-Theory’ 

The terror theory continued to gait until tl 
latter part of the 18th century. In of his official 
opinions Henrik Stampe, who was attorney-general of 
Denmark-Norway in the sixties, wrot Che purpose 
of punishment is not so much directed against 
who is being punished as against I 
mind, whom one tries to influence t ts 
character as a warning 

But the employment of t lid not work 
Crimes continued to be committe it times they i1 
creased enormously both in number and in atrocit 
and the only remedy of which the authorities coul 
think was to make the punishments and their exe 
tion ever more terrible 

By the middle of the 18th cent every count 
seat had its Hill of Execution wit ts wheels up 
which the bodies of the criminals were broken, befé 
or after hanging, as the case might be, a ts gallov 
with one, two or more bodies swing vith the wit 
with ravens and crows hacking at the bodi nd mang 
dogs waiting below, if perchance a hand or a head mig! 
become loosened and drop to the ground And the 
had their prisons where the prisoners were herded t 
gether like sheep in a pen, where brutality, hunget 
ease and all uncleanliness was rat I 
practically no one ever came out w e in bod I 
mind, especially as the insane most often were chait 
up in the same prison 

V 
There was never a time during the centuries 


progressing centralization, when there was no oppos 
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tion, no protests. The demand for conformity was at 


all times an outrage to many minds. But for centuries 
ill individualistic efforts were suppressed 
The Albigenses were nearly exterminated. Johan 
lusz is burned at the stake. Martin Luther was 
re successful for a time, but at the end of the thirty 
ears war, there was not one pope and one emperor, 
it numerous kings, dukes and other potentates, each 
f whom embodied both pope and emperor: Cujus 
egio, eju 9 \fter many revolts, the tillers of 
e soil had become serfs, the free cities had become 
rading places dependent upon royal charters. 
Che concentration of power reached its zenith, and 
usual, by its mere existence and the momentum 
ereof continued for more than a century after it had 
ased to s fy either the thinkers or the workers. 
But in the course of the 18th century, the age of 
nlightenment, the opposition to it, the slogan of indi- 
ualism grew steadily and irresistibly, until the fathers 
the American revolution declared all men to be born 
ial, and t french revolutionists proclaimed the 
hts of me 
\ll men being equal, all men had a right to share 
the Government \ll men being rulers instead of 


tiled, all met If, then, some of them 
rimes, it was because they deliberately had 
In other words, 


4 
were responsibie 


osen to do wrong instead of right 
orally wrong, and being morally wrong, 
ey must be punished in order to extenuate the sin 


ey had committed 
Whether anybody ever in the bottom of his heart 
ally believed in this theory, it is hard to say, but the 
lemocratic dogma in its purity having been given and 
ted tl overning truth, the absolutely free 


Oo 

—_ 
; 
} 


ogma must of necessity also be ac- 


The result did not answer to the expectations. 
rimes continued to be committed without diminution, 


id as through the influence of Beccaria humaniy had 

en introduced into criminology and penology, they 

en multiplied; the recidivist became an enormous 
y\blem 

The fruits of the retribution theory have been held 

by Ferri for general edification: The present crim- 

il law and its application are nothing less or other 


in an enormous machine, which sucks in a number- 
flock of human beings and after a while spits them 
it again, after they, between the wheels of the ma- 
ine, have lost all trace of honor, moral feeling and 
e been so branded that henceforth they 
enlist forever in the ever growing army of 


Vi 


In the land of Philosophy of Law there is a cem- 
y, apparently very dignified, quiet and peaceful. 

It is filled with splendid mausoleums, on each of 
h may be read a famous name in gold letters: 


t, Hegel, Feuerbach, Bentham, Austin, Orsted, 
hl, Goos, et al 
In eacl these mausoleums has been put to rest 
eory of Punishment 
In the vestibule of the chapel is kept a waiting 
It is not open to public inspection, but it is a 
er safe guess, that from it will from time to time 


transferred to new mausoleums such names as 
mena, Carnevale, van Hamel, Prins, Liszt, Binding, 
mbroso, Saleilles, Aschafenburg, Ferri, Garofalo 
other minor lights 

But the cemetery is not as peaceful and quiet, as 
uld appear 

Durinz nights it is full of ghouls and ghosts, 
uls who dig up the remains of the deceased theories, 


— 


inspect and dissect them, scrape the bones, returning 
what is left to its repository, and the next day send 
out a “new” theory,—generally the same pudding with 
another sauce. And ghosts of the buried theories, who 
resent the burial, and especially the digging up and 
remodelling, cry out that they are still alive and de- 
mand to be released and recognized as living forces. 

But no fundamental change ever takes place. Like 
the old, so all of the new theories proceed upon one 
of two principles, either that of retribution for what 
has been done, or that of security against that which 
may be done in the future. 

The retribution theory focuses its attention on the 
crime. That led van Hamel to say: Heretofore the 
criminal has been made well acquainted with the law; 
now it is high time that the law becomes acquainted 
with the criminal. And the prevention theory pays at- 
tention to the criminal and to very little else. 

When it comes to the remedies, both of the 
theories are very much the same: So much money pay 
ment, so much segregation, so much elimination 

Is this see-saw to go on forever? Can we never 
get any further? 

VII. 

Sickness is as old as man. 

It was first thought to be caused by the jealousy 
of the gods, or it had its origin in an evil spirit taking 
possession of the body. 

In surgical cases, man very soon learned to apply 
practical remedies in order to set the broken bone or 
heal the wound. 

But in medical cases, whether acute or chronic, he 
knew and could think of nothing better than incanta- 
tions, tape measurings, mysterious formulas, rituals, 
sacrifices, etc., etc. And these sometimes help. In 
certain cases and with certain persons, suggestions 
have a powerful influence. The preference for that 
kind of treatment has not died out to this day, vide 
Christian Science, Faith Healers and Quacks. 

On the whole, however, the results from these 
processes were very unsatisfactory, and for thousands 
of years men tried and by degrees learned to diagnose 
the various common forms of disease. But even then 
the treatment remained very uncertain, because the 
cause of the sickness in serious cases was unknown. The 
cause was supposed to be some “humor” in the blood 
or digestive organs, and blood letting and purgatives 
were supposed to be sovereign remedies. Some thirty 
years ago, in Eastern Nevada or Western Wyoming, 
on a rock a couple of hundred feet from the railroad 
track, there was cut in enormous letters the following 
legend: Hood’s Sarsaparilla cures all diseases. 

Through experimenting and by the help of chem- 
istry the physicians learned to devise specific remedies 
for specific diseases, provided they were acute, but in 
the face of epidemics and chronic and constitutional 
diseases they remained more or less powerless. 

For they did not know the cause of the disease. 
Neither did they always realize that the previous con- 
dition of the man who was taken sick had a great deal 
to do with whether he would be stricken or not. 

In many cases, they are still in the same position, 
but in others they have succeeded in isolating the dis- 
ease producing germ, to learn under what conditions 
it will produce the disease, and on the basis thereof 
to devise not only cures of the individual cases or 
means of halting it, but such processes as will eliminate 
the germ or stop its dangerousness, through hygiene 
and otherwise. 

But they have not and never will discover and 
isolate “the” germ; in other words, there is not one 
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he necessary compensation was found by imposing 
taxes on the income—which means a revolution in 
the history of Swiss taxation; for income taxes 
But now one Canton after 


were unknown before 
the other enacted income tax laws, be it by 
jecting the total income to the tax, or be it by im 
posing a supplementary or partial tax on the in 
In 1914 all but six Cantons had their income 
In 1919 there remained only three Cantons 
without any income taxation and in 1923 the Can 
ton of Geneva combined the existing property tax 
with a tax on the income. 

One has nevertheless to bear in mind that the 
majority of the Cantons still lay the main stress 
on the property tax—which fact is easily explained 
by the economic development of the Swiss country. 
When in the past century the main stock of the 
Swiss tax laws was enacted, Switzerland was still 
to a very large extent an agricultural country where 
the principal source of wealth and prosperity were 
not large industrial or commercial incomes, but 
landed property, the income from which is irregula 
and not always easily ascertainable. Things 
changed with the growing importance of trade and 
industry in Switzerland. The example of Basel 
Stadt with its income tax dating back as far as 
1840 is a very good example; for this Canton was 
at that period the commercially most developed 
Swiss Canton. But as aforesaid, the basic concep- 
tion of most of the Swiss tax laws is still that 
taxation of income forms but a kind of accessory 
to the property tax. Only seven Cantons, among 
which Basle, Lucerne, Zurich and Geneva may be 
known to the American reader, have a combined 
system of a general income and a general property 
tax 


sub 


come. 
iaWs. 


Federal taxation has a history of its own. As 
in the United States, the power of taxation of the 
Federal Government is a delegated one. It can 
only impose taxes expressly assigned to it by the 
constitution or amendments thereof. 

In 1848—the birth-year of modern Switzerland 

the new constitution went into effect, transferring 
the power of subjecting imports and exports from 
the Cantons to the Federal Government. In order 
to mitigate this sudden change, the Cantons were 
to receive a part of the custom duties; which right 
lasted until 1874. On the other hand the new con- 
stitution provided that the Cantons—if need should 
arise—would have to support the federal finance, 
an event which only happened once. The com 
paratively small needs of the Federal Treasury De 
partment of those days were fully met by the cus 
toms and the proceeds of the federal postal service 

As in most other respects the fateful year 1914 
marks also the beginning of a new era as far as 
Swiss federal taxation is concerned. 

Before the war the Federal Government 
in a position to meet nearly all its financial needs 
with the proceeds of the customs. Thus over 85% 
of the federal expenditures were covered in 1913 by 
the duties. When the war broke out the over 
whelming part of this source of revenue was at once 
cut off. 

This and the enormously increased needs of the 
Federal Government (mobilization costs of the 
army, social insurance, electrification of the Federal 


Railroads, etc.) called for the immediate creation 
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the first 


Basel-Stadt, 


This law was the model of 


Except in the Canton of 
April 6, 1840 
sian ir e tax law 





















































































































































218 














of a federal internal revenue system to meet the 
exigencies of the time. But as internal revenue was 
hitherto the exclusive field of Cantonal legislation, 
the federal constitution had to be amended.® On 
June 6, 1915, the Swiss people voted the amend- 

Tax of 1915 


ment introducing the Federal War 

This non-periodical tax was laid upon property and 
income (the latter only as far as it was not derived 
from personal or real property) \s to property 


the minimum tax rate was 1% and the maximum 


15% ; as to the income the corresponding rates were 
14% and 8%. The tax itself was levied by the 


Cantons, which were entitled to retain 20% of the 
proceeds. This participation of the Cantons, which 
is also a feature of the ensuing federal taxes, is 
supposed to compensate the loss sustained by them, 
resulting from the power of the Federal Govern 
ment to impose direct taxes besides the cantonal 
authorities.’ This Federal Wax Tax was imposed 
in 1916 and 1917 only 

At the close of 1916 th 
‘Tax was added, but not under a con 
stitutional amendment, but by a the 
lederal Council (Executive of the Swiss Republic) 
based on the extraordinary powers conferred upo1 
it in 1914. This War Profit Tax was also a tem 
porary one and was imposed on the net profits de 
rived from commercial and industrial 
exceeding in amount 10% of the average net profits 
of the two last fiscal years preceding July 1, 1914 
If the profit was derived from a single transaction 
the profit in excess of Fr. 5,000 was subject to the 
tax. The minimum and maximum rates were 30% 
and 40%. 

In 1921 the War Profit 
the so-called New Extraordinary War 
is still in force, and which is laid down in the 
stitution. Nevertheless this tax too is only a tem 
porary one; for it shall only be in force until the 
mobilization costs will be paid off (about in 1932) 
This important tax will be considered under the 
head of “Federal Taxation.” 

CANTONAL 7 

When studying the tax laws of a particular 
Canton, one should always bear in mind that 
the community where the taxpayers resides or in 
f corporations has a has the right 
of imposing taxes. In some Cantons the legislation 
fixes the maximum tax rate which communities may 
impose.* In others® the municipal authorities are 
entirely free to impose whatever taxes they see fit, 
irrespective of the proportion to the cantonal taxes 
In a third group the cantonal legislation provides 
that the communal correspond in 
amount to (per head) 
fourth group 1uthorities 
taxes at all.’° 

The following lines propose to deal only 
the property and income tax as imposed on indi- 


Federal War Profit 
form of 
resolve of 


the 
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Tax was replaced by 
Tax which 


con 


\XATION 
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the case of seat, 
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the cantonal tax 


the 


and in a 


municipal impose no 


with 


that the Cantons s 
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nstitutional law u 
Federation indirect ones 


axes and the 


5 It was an 
have the right to 
As to the difference 








6. Until the amendment was voted the Government issued loans 
7. The question what taxes are direct or indirect is also a much 


Switzerland As far as the legal meaning is cor 


controverted one in or 
the authorities define direct taxes as taxes which 


cerned the majority of 
can not be shifte« 
8. E 


' t. g.: Zurich: No municipal tax is to exceed 250% of the 
cantonal tax (per head); s. 107 Zurich Tax Law In 1926 the tax 
imposed by the City of Zurich was 182% of the cantonal tax Before 
the rate was 150% 

9. The majority of the Cantons 

10. At present such is only the case in the Canton of Basel-St 






viduals and corporations, which taxes are both con- 
sidered in Switzerland to be direct ones 

l. Taxation of Individuals I multitude of 
cantonal taxation systems may be led into the 


following three groups: 


(a) Cantons with a general property tax | 
no income tax. As shown in the t il sketch 
this group ceased to exist in 1923, wher ten years 
before four Cantons still belonged to it s group, 
however, still exists as far as the t col 
porations is concerned." 

(b) Cantons with a genera erty and a 
general income tax. The Canto forming this 
group have the most complete and 1 t1 ern tax 
laws in Switzerland.’ 

(c) Cantons with combined tems. Here we 
find a number of tax laws imposing a partial prop 
erty and a partial income tax.'* The other Cantons 


impose a general property tax together with a sup 


plemental income tax he fact that tl group 
still forms the majority is notews ' ecause it 
shows that taxation of real and nal property 
was and is still the leading featu ernal re 
enue in Switzerland 

pace forbids to consider here ( ix laws of 
the several ¢ antons, one atter the I Sutlice ts 
devote some lines to the tax law Ct. of Zurich 
not only because Zurich may be ca the most im 
portant Canton of the Helvetic ¢ leration, but 
because the Zurich tax law will und tedly serve 
as a model law for other Cantor ch are out 


to modernize their revenue laws 


Che immediate ground for t g of a new 
tax law in Zurich is to be found the federal wat 
tax assessments in 1915 for the ( Zuri strik 


ingly exceeding the figures which resulted from the 


assessments for the cantonal taxe For this su 
prising difference the defectivens f the old law 
was held responsible. And it wa rtainly time t 


replace a law which dated back to 1870 and most 





parts of it even to 1861 and 1832 iw which did 
not even distinguish between the taxation of indi 
viduals and of corporations. 

The structure of the whole law is, if compared 
with American tax laws, very simple Every in 
come of whatsoever nature is u princi le tax 
able. But certain deductions, specified by the law 
the application of which is illustrated by numerou 
judicial decisions—are allowed s charges and 


l- e . 4 ‘ | 
salaries and wages, inte n debts a1 


premiums, 


expenses 


insurance provided the not exce¢ 


Frs. 300.00 and the total incom: t Frs 
10,000.00 a year Che law provides also exemptions 
but they are, if compared with 1 t of the Ameri 
can tax laws, astonishingly sn l s only Frs 
SOO of the yearly income, Frs. 20 ch 
except the first, and Frs. 200 é : su 
ported by the taxpayer are exe ~: pl 
visions are made for persons ea o their incon 
partly outside the Canton and n-residents deri 
ing it in part from inside According to the law 
residents may deduct from their total income whe 
ever earned that portion which is subject to tax 
by any other Canton his rule is but a corollat 
11. But as the Cantons are sovereign e f f taxat 








may and do impose various othe taxe : g 

taxes in effect in the Ct. of Zuri I " eritance 
stamp taxes, a tax on the sale or transfe a erty, a tax 
the profit on sales of real property Various other Cantons have tax 


called “ticket-tax’ ¢ 


ac ssions s 

12 Ct. of Schwyz 

13. Basle (both parts), Zurich, Geneva s and 
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wn principle of the Swiss Constitu- 
double taxation. There is no law 
by “double taxation”; but 
ecisions of the Federal Court illus- 


licial application of this constitutional 


represents, taken as a whole, a body 
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le-law in the real Anglo-American 
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owed to deduct such portion of their 


wherever earned which corresponds to 


yortion between their income from 


hat from inside the Canton. In the 
ns residing in other Cantons and earn- 


heir income in the Canton of Zurich 
again to the rule against double taxa- 
case of non-residents deriving part 

from the Canton of Zurich the net 
1 in the Canton is subject to 
yressive one: 1% for the 
for the next Frs. 2000, 3% for 
Frs. 3000 etc. until 7% for Frs. 7000 


is sum. For incomes exceeding Frs. 
the tax rate is only 5%. Only few 
led to mention the property tax. It 


xation of real and personal property. 
n is made between tangible and in- 
nal property, both being subject to 
here the exemptions are rather small. 
and books of the tax- 
strictly necessary 
les; further all tools, instruments 
the exercise of the business up to 
xable is only ~~ net property, i. e. 
rng tag: But if 
property also outside the Canton he 
operty situated in the Canton of 
leduct that portion of his liabilities 
ds to the existing proportion be- 
of assets and the liabilities 
erty may be situated. As to the 
ts subject to taxation in other 
ile against double taxation is also in 
ut residents of the Canton owning 
industrial enterprises abroad have 
at least 1/3 of their net business 
rever situated The rate 1% p. m. 
property is concerned the taxes are 
levied by the municipal authorities 
Court has decided that the lex rei 
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niy clothes 
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imily anda ne 


t 
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ly to be followed. The rate is in no 


p. m 
1 of Corporations.** Each corpora- 
me and a capital stock tax. Tax- 
The active balance of the loss and 
less the tease brought forward; 
yh not appearing in the active bal- 
st be considered as working expenses 
istified by the ordinary course of the 
1s purchases of new plants, ma- 
nprovement thereof, pay- 
capital, gratuitous payments to 
lepreciations exceeding in amount 
come necessary in the ordinary 


the i 
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usiness, etc. From among the de- 
are allowed I cite: Payments into 
themselves tax-exempt (workmen’s 
unds, etc.), discounts, reimburse- 


bers and customers, ordinary depre- 


e orporate entities doing business work. The 
mpanies, itd. by shares), Co 


tock ( rat 
ns and enleseoed ¢ (Basheces) Societies 


ciations, etc. The rate of the tax to which the net 
profits are subject is fixed at half the percentage, 
formed by the net profits and the taxable capital 
of the corporation. But the maximum tax-rate is 
10% in spite of the net profits exceeding 20% of 
the capital. 

A corporation has also to pay taxes for its 
capital stock at the rate of 1 per mill.'"* Subject 
to the tax are: The paid in portion of the issued 
capital and the surplus. 

In the case of corporations doing business or 
owning real property in other Cantons, or in the 
case of foreign corporations doing business or own 
ing real property in the Canton of Zurich, the law 
refers again to the prohibition of double taxation, 
i. e. to the federal jurisprudence. But a Zurich 
corporation doing business abroad must by express 
provision of the law be taxed with at least 1/3 of 
its capital stock and its nets profits. Corporations 
from abroad doing business in the Canton of Zurich 
are taxed according to the amount of their turn- 
over in the Canton due regard being had to the 
expenses and to the capital employed in the Zurich 
branch. 

FEDERAL TAXATION 

1. The “New Extraordinary War Tax.” This tax 
is only a temporary one. As soon as the mobiliza- 
tion costs will be paid off (about in 1932) the law 
will be repealed. It imposes a tax on the income 
and the property of individuals and corporations. 

(a) Taxation of individuals. The law applies 
to persons domiciled in Switzerland or staying there 
for more than six’? months. Furthermore it ap- 
plies to persons interested in Swiss enterprises or 
owning real property in Switzerland. But persons 
domiciled or residing in Switzerland have to pay 
taxes for at least 1/3 of the capital employed in 
foreign enterprises and the income derived there- 
from. 

The tax is assessed for a period of four years 
and levied every fourth year.** But as the economic 
condition of the taxpayers may greatly change 
within the period of the four years for which the 
tax is assessed, the law provides that the taxpayer 
may apply for a partial or total release from the 
tax. 

The property tax is computed from the net assets, 
i. e. difference between the liabilities and assets. 
Where the property is partly situated in Switzer- 
land and partly outside, the taxpayer is permitted 
to deduct a proportionate amount of his liabilities. 
The law exempts household articles with a value 
not exceeding Frs. 25000. In particular cases the 
law grants additional exemptions. The minimum 
and maximum tax rates are 1 per mill (when the 
fortune does not exceed Fr. 15000) and 20 per mill 
(when the fortune exceeds Fr. 2400000). 

We now consider the income tax which sub- 
jects every kind of income to the tax. It is com- 
puted from the net profits. Besides, the law allows 
to deduct 5% of the capital employed in the busi- 
ness. The taxpayer is further allowed to deduct 
the losses sustained in the course of four years 
(period of assessment). The minimum and maxi- 
mum rates for one period of assessment are 0.4% 
(with an income not execeding Fr. 2500 a year) 
and 20% (with an income of Fr. 150000 or more). 


16. Except Holding Companies. 
17. See under Jurisdictional limits : 
18 Although it is made payable in four yearly installments 
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land, the tax is compute ording to the ratio 
of the business transact n Switzerland to the 
business done outside The New Extraordinary 
Federal War Tax f tl ture of a combined 
income and capital stock tax, because the rate f 
the tax depends on the proportion between the 
capital stock and the net 1 fit f the corporation 
Thus a corporation with net profits reaching 1-2% 
of its capital stock, pay tax of Frs. 1.50 on | 
1,000 of its paid up capital stock and the sam 
amount on | +,000 on t e parts of the issued 
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tion with net t re esenting 2-3% f the 
capital pays a rate 3 | et The progression 
stops when the net profit each 65% of the capital 
stock where the rate is fixed at 10% of the paid 
up capital and at 2 yf the non-paid up capital 
For the computati the tax the capital stocl 
means issued capit 1 surplus As to the cor 
putations of the t profits the same principles 
obtain as in the cas¢ nd luals 
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tax can be im} sed before it is laid vn in the con 
stitution; and such amendment t be ted by 





the 


ple at large 
reteren ” TI 





1l@ Same 1S true the 





taxatior For, most ( pt 
1 nly constituti ents, but 
cted by the le st ip 
proved of by popular vote 
Another fundamenta ea cor 
stantly being used by the tax the lou 
fourth article of the federal « I 1 tl effect 
that all persons “shall be « t law.’ 











This provision plays about the rt i 
Switzerland as does in the 1 ( é ue 
process” clause Whenever a _ taxy elieve 
that he nged by the ta» fl | i kes 
besides tl specific provisio1 ' I e alleges 
have been vi lated, the fourtl irt ( f tl federal 
constitutio1 This has the advant that t suit 
may directly be brought before t Federal Court 
in Lausanne, in a matter wl eal uld 
otherwise be possible to the Federal Court: for, i1 
tax matters such an appeal is only possible whe 
the federal constitution is violate In most of th 
Cantons tax suits are not fought it the 
ordinary courts, but before ju rganized 
Tax Appeals Commissions 
2 The field of cantonal t mited by 
the federal constitution Tl not 
allowed to tax the property al! I t nstrumentali 
ties of the Confederation: 1 re they permitted 
to 1 po the Same taxes as are 1 by the Cor 
federatio1 S tar as Stamp t é erne 
But it is noteworthy that there roblen 
in Switzerland as the protectio terstate co1 
merce fr state taxation Tr) main] lue t 
the fact that the principal instrumentalities f inter 
cantonal traffic and comme ate 
owned t in the hands f tl \ ted it \ 
importa! t uilroads of inter 1 cha ter 
the postes the telephone and teles ph system bein 
owned 1 managed by the ( t ther 
is no room left for ca nal t thing t 
say of a « stitutional clause ng the tax 
tion of international commerce 
A very important limit I into! 
powers tax is the « hibiti 
| 1] ‘ + n ur} } , 
separatel 
URISDICTIONAI M S 
Phe Ve t taxat st ect 
i r to 1ts te { \ St 
( t the simple g1 e taxpa) 
belongs to its nationals, tax gh |} 
ha Si ence no | | 
evi ¢ espective stat x Swis 
S Cé i State < I tl 
} I R 
« ~~ Ww 
. Mil a, t 
Sw ‘ 
P ; ‘8 ; 
, d 
: Phe law ‘ 
io - tes : 





SoME FEATURES OF TAXATION IN SWITZERLAND 


state’s jurisdiction on ac- 
rsonally or economic- 
This rule can best 
of the Federal Ex- 


according to this 
I I resides in the swiss territory 
rporations, if they 


temporarily, stays in 
profession or trade 


engaged in busi- 
Switzerland for more than 
blished in the case 


they: 


S. (1 \ ers or partners of enterprises 
a << hy Le 
tot r | t in Switzerland. 


artlyv situated 


ject to small modifications, 
, re embod most of the cantonal and federal 


law nd are constantly applied by the courts 


, na . 
doul taxation 


is a genuine 
uct of S nstitutional law and the respec- 
was not, like 
United States 
State is not 
a person’s 
in other States. 
not to forbid 
ticular Canton, but among 
tax the same 
different mu- 
el nalit me Canton, may, in the absence 
pag d ntonal |! tion to the ntrary, tax the same 
of double 
lifferent Cantons 
he n for th me object Con 
in the legal sense. 


™ ' noh in ¢ namie ne. if Canton 


, : pmo 
bh) e article t tederal constitution 


ers. more anise fFeam the 


é notitiut "4 ente tr n tayrine 
tu iA i}? 


p e meanis the Constitution is 


Oret | a ( ntnr may 


U8 r 
) < > 


> 7 


ii TI peenerengees f the prohibition 


A imposes 

and the 
vidends in the 
said company, 
ise the ration and the single shareholders 


i;ferent 1 ; But s+ ou sald he A uble taxa- 


e dot 


mpany 





ares outstard- 
1 i 1 to pay taxes for its profits as 
ae s for t lends derived from those 

ire by the rporation itself. Noth- 


; ] +} 


1 = ot er ¢ iT rele ‘ e 


shares 


company 





ng double taxation 
1874—it was the idea to make 
federal law to 
yy the constitu- 
Ther ( eral drafts that never went into 
complex to 


te I refore, it was entirely 
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left to the federal jurisprudence which developed 
a vast body of case law in the real Anglo-American 
For, the court do not apply legal theories 
and doctrines, but they go into each case and the 
particular circumstances thereof and compare them 
with the precedents. It is impossible within the 
scope of this survey to discuss the very interesting 
jurisprudence which affords the Swiss taxpayer a 
very valuable protection. But as aforesaid, this 
protection does only operate in favor of inter- 
cantonal taxation, but does not regard internal can- 
tonal nor international double taxation.** 

HOLDING AND TRUST COMPANIES 

The accorded to Holding and Trust 
Companies by Swiss taxation are one of the latter’s 
leading features. The basic idea of these privileges 
is to avoid double taxation (in the economic sense). 
Such double taxation would result and results, if the 
controlling company would be subject to the same tax 
rate as the controlled companies. Therefore, Holding 
and Trust Companies are granted an exceptional posi- 
tion by the federal and many cantonal tax laws. 


sense. 


favors 


The Canton of Glarus has for many years past 
subjected Holding and Trust Companies to a very 
favorable taxation. The actual Glarus tax law pro- 
vides that Holding and Trust Companies with their 
seat in the Canton of Glarus have not to pay any 
income tax and only a yearly capital stock tax of 
40 Cts. per Frs. 1,000 of the issued capital. Thus 
Glarus has become the seat of many powerful Swiss 
and foreign corporations. 

The Canton of Schaffhausen followed the ex- 
ample of Glarus and enacted a still more favorable 
tax law than Glarus, so that the Canton of Schaff- 
hausen could be called the “Swiss Delaware.” 

The Zurich tax law in its turn provides that 
Holding and Trust Companies have not to pay any 
income tax, but only a capital stock tax of 50 Cts 
per Frs. 1,000 of the issued capital. The Canton 
of Zurich has of recent years become the seat of a 
great number of Holding Companies, among which 
are e.g. the Sulzer Bros. Engine & Iron Works, the 
Bank for Oriental Railroads, the Bally Shoe Co., 
etc 


he 


Federal Extraordinary War Tax Law for 
which the Zurich tax law more or less stood as a 
model provides that Holding and Trust Companies 
have to pay only half the tax of other corporations 
The following figures will show that the privi- 
leges so granted are of great financial importance: 


Difference between amounts of 
taxes paid by an ordinary cor- 
poration and a holding company 


16,687.50 


Cantons 
Zurich 


Glarus 11,587.50 
Schaffhause: 11,077.50 
St. Gall 10,487.50 
Geneva 10,037.50 
Basle-City 7,687.50 
Aargau 6,695.50 


Solothurn 5,287.50 


The advantages enjoyed by Holding and Trust 
Companies are best illustrated*® by the following 
table showing in percentages the ratio between the 


24 T kind of double taxation can only be avoided by treaties 
1 at ] nventions. The problem of international double taxa 
n is being studied by the League of Nations 


25. G. Wettstein in the London Stock Exchange Gazette of Decem 
1 114 
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{ 


taxes to be paid by 
a Holding or Trust Company 


an ordinary corporation at d by 


lding and Trust Companies 
pay the following percentages 

the taxes imposed on 
Cantons- ordinary corporations 
Schaffhausen 14% 


Zurich, Glaru 5 OF 
St. Gall 17% 
Basle-City 95 Of 
Aargau 9% 
Geneva 46% 


Solothurn 64% 
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It is obvious that many « tions are trying 


to be classified as Holding Companies. But the law 
only privileges corporations vhich hold and ad 


interest 


erticina ti 
rticipations 


ministrate 
therein 


corps yrate 


The exceptional positiot ling 
Trust Companies has ofte1 rit ed but is 
not likely to be done away t it is an ex 
cellent means in the hands a fina il polic 
tending to attract foreign capital and eking t 

, : 


finance in Switzel 
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Argentina—Obligatory Savings Law in Bolivia—Chili Amends Law as to Legal Status 01 


Women 


Creates Official Bar Associations With Disciplinary Powers— 
Contract With Noted Italian Criminologists to Study C nditions Ther 

Recommendations — Snake Bite Legislation in Costa Rica ; 
Labor Code Enacted in Guatemala 


Ecuador 


Honduras—Organic Law and 


Regulations on Alienage in Mexico—Nicaragua—Panama 


Peru 


Argentina 
Legislation, 1925 
In the 64th session of Congress (1925-1926), only eleven 
laws were enacted, 
eral interest: 

Law 11,320 (vetoed by the President) making it illegal 
to keep shops open after eight P. M., with a few exceptions 
e. g., restaurants, bars cigar stands, et 

Law No. 11,323—Federal intervention in the P: 
rganizing executive, 


of which the following alone are of gen 


vince of 


San Juan for the purpose of re legis 
lative, judiciz 


il and municipal administration of said State 


Court Decisions 





Coelho v. Province of Tucuman, 143 Supreme Court Re 
ports, p May 4, 1925 [he External 5% Bonds of the 
1909 issue were issued reading—‘Interest payable upon 


presentation of annexed coupons in Paris in francs; in Buen 
Aires in gold pesos.” esentation by a foreign bond 
holder in 1921 of the coupons Aires, the Province 


Buenos 





refused to pay except at the then already depreciated rate 
of exchange for francs The bondholder sued the Province 
to compel payment in gold pesos. The Province claimed 

a prior decision of the Supreme Court (Case of Baron, I 
193, p. 48) was not lical is there the plaintiff was a 
purchaser at the time of the original issue; in the present 
case plaintiff was merely a later purchaser for speculation 
and that the sole purpose of the stipulations in the original 
loan contract (the general 1) and the recitals in the bonds 
and coupons was to give original takers the right to 
collect in francs in France, and the original Argentine pur- 


chasers the right to collect Argentine in pesos 


The court held, on the contrary, that there was a clear 
express language of the general 
payment (although not the 
bearer,” to give all bond- 


intention, especially by the 
stated the place f 
electic n t the 
1 at any time, the option, and 
Civil Code that in alterna 


bond, which 
currency) “at the 
holders, present or future, a 
therefore the general rule of the 
tive obligations the debtor, not the creditor, who has the 
right of election, was not applicable, and, acc wrdingly, ren- 
dered judgment against the Province for the amount and in 
gold pesos 


+ 
t 1s 


Bibliography 
jas por el Congreso Argentino 
1925-1926. B. A. (Lojonam), 


Leyes nacionales sanciona 
durante el periodo legislati le 
1926, 14 pp 

Leyes usuales de la Provincia de Mendoza y sus decretos 


reglamentarios—hasta a ie Diciembre de 1924. Recopiladas 





Salvador—Venezuela 


por Bernardo A. Benzoni y Basil le Larrea. 3 \ 
Buenos Aires (G. Kraft 1925 

Includes, inter alia, the constitut ( Civil a 
Criminal Procedure, police, water, t ele unk 


Bolivia 


Legislation, 1924 


Jan. 8 (Anuario, p. 14)—Amet ¢ \ to the Nat 
Jank Bat de la Nacion Bol ina 
Jan. 12 (Anuario, p. 25 P ! gration of 
sons s ring from contagious or tal diseases, crif 
blind and deaf-mutes and requ ition and he 
certificates 
Jan. 12 (Anuario, p. 26 Establishe n export tax of 
centavos per metric hundredweight of lead 
Jan. 12 (Anuario, p. 29 Amer he export tax | 
silver 
Jan. 16 (Anuario, p. 41 I 
heirs, on a sliding scale ranging 
Jan. 1¢ Anuario, p. 43 Export tax t 
Jan. 19 (Anuario, p. 55)—Wor ; per I 
Jan. 21 (Anuario, p. 60 Export tax ber 
Jan. 25-Dec. 1 (Anuari { Authorizing 
for the Potosi-Sucre railroad 
Jan. 25 Anuario, p. 72 ligator ivings law 
employees; employers must deduct and deposit 5% ¢ f salaries 
and wages. Executive Regulation Sey » (Ar 
Q 
1 (Anuario, p. 84 Elect law 
(Anuario, p. 132 Declares it law of 
bolishing imprisonment 1 lebt, does not 
of the Commercial Code Art. 634 of the I 
to imprisonment of fraudulent bankrupts 
2 (Anuario, p. 132)—Tax t fers real ¢ 
it! 1,1% or 2% depending the an it 
Feb. 22 (Anuario, p. 17¢ \ is the Stamped 
tax law of Nov. 10, 1915 
Fe 28 (Anuario, p. 229 Prohibits sale of liqu 
tween noon Saturday and noon Mond 
Feb. 28 (Anuario, p. 230 Ex t tax m 
Resolution of March 18 (Anuar p. 255 Appro 
Commercial Treaty with Germany Tuly 22, 1908, as 
fied by convention signed at La Paz, Mar 12, 1924 


| 
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Sept. 4 (A t p. 584 Exempts nitrate fertilizer for the presence of a Notary, under penalty of personal liability 
t duties for the tax and a heavy fine. Common informers as to viola- 

Sept. 5 r p. 588 Requires proof of payment of tions are entitled to 25% of the fine. 
| 1 1 real estate taxes as a Decree—Law No. 342 (D. O. No. 14129, March 17, 1925; 
rial execution or registration of in- 3ol., March, p. 1577)—Organic Railroad Law, repealing Law 


Oct p. 654 Adopts as law Executive De- 
A ug 1 ankr tcv proceedings 

Oct ' p. 658 Approves the Extradition 
1 | i ineiro, June 3, 1918 

Oct nm. 66 Approves the Convention with 

4 | false labels of origin 

“a ‘ n 668 Approves the Convention and 

South American International Police Con- 


hthouse labor law; and 
t ' as to workmen’ mpensation (Art. 2), 

1 bor 1 t ne month’s salary (Art. 3), dis- 
nd tion of disputes between master and servant 


Bibliography 


p mpilado por Remy 


Chile 


Legislation, 1925 


Mar 10 4 


> de las Ley es. June, 
( neil f National Defence 
{ ur 19 (Boletin, June, p. 3227)— 


essary industries in 
Decree—! 415, March (Boletin, June, p. 3199)—Im- 


ree—Lav July 16 (Boletin, July, p. 3580)—Re- 
ficatior functior nd dutte f the Cabinet officers 


Recul » 101% line Tt? R letin Dp 3716) Of 
’ rigati n 

Decree—] ) March 18, 1925—Workmen’s Compen- 

1 ting Law No. 4055, of Sept 

4. and g and incorporating the authentic text 

f Fr pert nent] 1 pacitated are entitled 

their annual salary (Art. 13). In 

v ntitled to an annuity of 20% 

minor children, until their majority, 

Procedure is before the Justices of 


Pe e le lett Diari Oficial No. 14, 131, 


h 19, 1925 letin de las Leyes, March, p. 1799). Ex- 
> : Tee > p 


8 t 1,1 Boletin de las 


Decree x Marcl 4 19 l rio Oficial No 
g rcl Boletin de las ve March, p. 1163)— 


nds t | to the legal stat f women. They are 
the pat 1s on the me terms as the father, in 


latter’e d er etc ] ng it. however. on re 


ve A 4 Legal disability to act as wit- 
ren Art nd ] in part. to act as 

. fa%e eenaret , ite mav be provided 
ntract nd st | 1 separate estate as 


er WY ‘ nd ma , nd be sued in regard 


Decree—I 1. March 16, 1925 (Diario Oficial No 


p. 1167) —Amend- 


Art. 45 tt le f Civil Pr edure, so as to abolish 


nt S Seed nfession 


of a private 
luly protested bills of exchange 


Decree—I 8, March 18, 1925 (D. O. No. 14134 


4 T ‘ ‘ T . OS ee s 1142) Approves the 
A met = ’ meeamttos f Buenos Aires, Sept. 15, 


' Maeaerh 1 1995 D. O. No. 14134 
24> Rol las Leyes. March, p. 1508)—Amending 
’ 1 1 ealings on the ex- 


pe oo March 19. 1925 (D. O. No. 14133. 


ing Law No. 3929, 
x on inheritance and donations causa 
s from % to 10% (amounts over 
Mn) pes hildren, and up to 27% for remote col- 


\fter deatl leposit vaults may only be opened in 


of Aug. 6, 1862, and amending Decree—Law 160 of Dec. 18, 
1924; applicable to all existing and future railroads, but safe- 
guarding vested rights of privately owned roads (Art. 1) 
The right to grant concessions is vested in the President, but 
no concession is required for a private railroad wholly within 
private lands (Art. 2); minimum term of a concession is 30 
years, maximum 60 (Art. Ist); renewable for periods of 30 
years, upon certain conditions (Art. 26 seq.) 

Bonds may not be issued except after the capital stock 
is fully paid, may not exceed twice the capital, must mature 
prior to the expiration of the concession, and permission of 
the President is required for issuance (Art. 17). The State 
may by special Congressional law acquire any railroad enter- 
prise at the appraised value, plus 10%, if within 20 years 
(Art. 28, 29); port terminal facilities, through traffic arrange- 
ments and other acts of cooperation between railroads are 
obligatory (Art. 51 seq.). Obligations as to service are laid 
down in detail (Art. 58-99); provision is made for gates at 
road-crossings; tariffs are subject to regulations by the Rail- 
road Council, and railroads subject to state inspection by a 
Bureau for Railroad Inspection in the Department of Public 
Ways and Roads (Art. 100-121). 

Decree—Laws 308, 329 (D. O. 14129, March 17, 1925; 
Bol., March, p. 1715, 1732)—Creates a Superior Council for 
Social Welfare, and provides for the erection or acquisition 
of low-priced houses, and the financing thereof. 

Decree—Law 355 (D. O. 14132, March 21, 1925; Bol., 
March, p. 1735)—Organic Health Boards law 

Decree Law 356 (D. O. 14131, March 19, 1925; Bol., 
March, p. 1778)—Amends Decree—Law 188 of December 31, 
1924, Labor Law (see 1926 Bulletin). 

Decree—Law 315 (D. O. 14124, March 11, 1925; Bol. 
p. 1399)—Creates a Bureau of National Property (Inspeccién 
de Bienes Nacionales) for inspection, registry, lease, etc., of 
public lands and other property. 

Decree—Law 345, March 17 (D. O. 14129, March 17, 
1925; Bol., March, p. 1313)—Copyright Law—Registration is 
effected in the National Library; copyright is extended to a 
broad field, including radio, or “any other means of re- 
production, multiplication or diffusion”; copyright is for the 
life of the author and 20 years more. Copyright of foreign 
works is granted on a basis of reciprocity. Executive Regu- 
lations, No. 1063, March 19, 1925 (Bol., p. 1867 

Decree—Law 407, March 19, 1925 (D. O. 14135, March 
25; Bol., March, p. 1227; rectified publication in D. O. 14154, 
April 18; Bol., April, p. 2131). Notarial Law—Notaries must 
be Chileans, 25 years of age, have practiced law for more 
than 2 years and of good character (Art. 3) and can hold 
no other public, national office (5) or practice law (6) 
Competitive examination required prior to appointment (7 
seq.). The law is substantially modernized in some respects, 
e. g., printed, typed or photostatic copies may be issued and 
thumb-prints may be required on instruments if either party 
insist 

Decree—Law 363, March 17, 1925 (D. O. 14433, March 
23, 1925; Bol., p. 1173)—Organic Law of Justices of the 
Peace, Juzgados de letras de menor cuantia 

Decree—Law 406, March 19, 1925 (D. O. 14137, March 
27, 1925; Bol., p. 1213)—Regulating the profession of the 
law—Official Bar Associations are created (Colegios de Abo- 
gados), with a general Council at the Capital, and pro- 
vincial councils at the seats of the appellate courts; these 
councils are composed of from 9 to 25 members, elected by 
vote of the members of the bar, inscribed in each association ; 
the chief duties of the councils are to maintain professional 
discipline, acting as a grievance committee, recommend can 
didates for the judiciaries, settle disputes as to fees between 
lawyers and client, suspend and with the approval of the 
Supreme Court. disbar lawyers. Lawyers must pay an annual 
license fee, fifty per cent of which is turned over to the 
Bar Association for library, benefit and other purposes 

Decree—Law 425 (D. O. 14137, March 27, 1927; Bol 
March, p. 1262)—On abuses of publicity. Copies of all pub- 
lications are required to be filed in several public offices; and 
notice of proposed publication of a new periodical must be 
filed, with full information as to publisher, editor, owner. 
Periodicals must free of charges publish rectifications or re- 
plies as conspicuously as the original article (Art. 8). Pro 
vocation to sedition and crime, by press or orally, is made 
criminal Art. 12-13); the law of libel and slander and offences 
against morality and decency is covered, in part, by this law 
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(Art. 17 seq Cour given the power to enjoin Resolut Ministry of | 124 
publication of a format ting to a suit being tried July 12)—Distingu t es ay 
bh] , R M 





before them (Art 7 ible in stamy a 
Decree—Law 252 on Elect vice (see last year’s Bol try of Governmer 














publication D. ( ‘ A 1 25, 192 B A ! Dec S me Court. ] 
p. 2233). r The ¢ leclines , ty of 
Decree—Law ). 14144, April 4, 1925; Bol. 2162 the J 1 Code of 19 t w 2¢ 
Amending Decree—I 3, 1925; supplementar f 1924 suspended the date of t g 
Income Tax law Decree 1194 ily 19 » oO gulat 


Decree—Lav 8, Marcl 25 (D. O. 1414 April ng transportation on the Magdal f ! w 4 


1925; Bol. April, p. 234 Industrial Property Law (pa- of 1920 
tents and trad \ tatement le f Dec e ] July $ (D ‘ t 
what is and t t ; Patel ire granted f Law 25 oO! petrole i 
for 10, 15 or ) year rding to the fee paid, but must Law N 1, Aug. 6 (D. O. 202¢ Aug Authorizing 
he worked wit t t i rel vals may be | 1 upon the Exe it to enter int i tne oS ita, re 
special application for ar dditional 10 vears establishing mail and passenger ser ydroaeroplane be- 
Law No. 4054, Sept { ). O. 14161, April 27, 1925 tween the towns of Girardot and Neiva N The Scadta 


Bol., April, 23621 Declaring 11 nce against sick und Company for several years has beet f g regular sem 






































accidents of emplove bligat weekly ervice by plane along t Mag etweer 
Decree—Law 442 » | 1414 Bol., April, 2377 Dic- Barranquilla and Girardot, a d 
tating pro f king mother Decree 7. Tul x Wt . g gulatine 
P | +} teleg service 
Ten 2066 Seam Oe . ending 
Colombia 4. M. and 1 M 
. 55 Sept 18 . ner 
Legislation, 1926 1194 of Tul 
5 ee 1194 of July ) 
lecre lan & jario Oficial N g ja Sept 5 (D. O. 20307 7 ruct 
16), 1 t I 8 ) Se. >A RA 1 ¢} . —_ £ ¢ 
Tour ar ] Art t ) ) 
Jan. 12, 1924, on it e t Oct. 2 D. O. 20332 g stores 
Decree 51, Jar 13 (D ou Jar ) gul é factor shops, and 1 estal 
of Art. 114 cf tl Penal ( 1 | g f 4 ) f m- { de seat n s t mm 
mutation of nt ( employees 1 clerks nay re 
Resolutior { Mi ent. M » -) lutie permit | ast lat 
20156, March 2 Ruling that protest f bills of nge egislat other countries 
are thiect t y ‘ | ter of Pahlic Inst ‘ La ‘ Nov 1 109% D « 
and that assignment S etate estate ef d lont hould proving | t wit c 
be recorde ] > of Reg t Aires, A 8, 19 l it 
Resolutior M Government A ) g nat ¢ t ‘+ 
20168 April 1 Amending t first part « f the il ¢ el I 7 1 ) ( \ ‘ { 
tioned Resolution 141, and ruling that, pursuant to Art. 13 Law 7 17, 1 t t l 
f Law 26 of 1922, wv h amends Art. 862 of the Code of iti 
Commerce. protest f 1] f excl inge are not } ct to | \ ») ¢ ] 9 
registry but ar | t ft " 1 tax of two pesos ne est in seven 1! » 
Decree 802. Mav 18 DO 1203. Mav 5 Re t t il and ler¢ iT 
of the income ta> nd imnl 1] repealing Decre rq f { tain sp al ind h case 
Art {8 f TDecre ano ; ' lod } Decree 1607. S ~ t even s al 
(i> <2 m200 SS AS) l lomesti¢ ervant 
De ‘ mm YI T ‘ url Law f N nD © 1 
fshery This y does not « ‘ ¢ 
Decree 8 , ) ‘ erel sesamiae’ tay aa . , 
house } | king te property fo 
Decree 848 6, J é t Phe , t utl ee 
t { " Ar 8 A lie by direct neg t 
1 ler ( lon } rt Mi ¢ ] tior + 
or a Cor ‘ a ; ‘ ; , f 
not require t 1 the i sunt t 
Colombiatr nitv f / 7 det ited 
De e sen MM | A r+ T low ‘ 
lect f ¢ den r. light a 
Decr sos j ) if 5 t Pe ra ] x te 
the Postal a ] nh ( ull it < Art f 
Decree 9 ] { J On mail amended (Art. 9 
contait i Amends the Postal ( La s of 1996 (N ‘a 
Dec T ‘ . | R * ; . ee : 1 
f o rt + ¢ 17 ] ‘ 1 
Decree ) | ) 9 | g R rag shall é | ect! the 4 4 , 
corporat nat } ( | ] ' f } } ‘ 
to present to tl A e] Srenarintendant } . ¢ 0 7 N00 recnect 1 
authenticated f l bal heet uilure ft Law 7 N ) f ! 
comply sul ' re ‘ ‘ 1 penaltv of f n $100 ¢ f 4 ‘ f Bogot 9 
$500 Cornoratiot sanan s business in Color . after they ipalities 
the date £ ¢} lacre : tired to give notice of the | t+ Nov 9 (T) 
mmencement of | . ‘ Office f the Superintendent sas f agriculture and in g 
of Banks Not T é based on Art. 586 of the the organizatio1 f the Nat ssteste 
Code of Comn whicl lee that #1 managing direc onal 1 ‘ atantteasal of . 
tors of 2 -” shall to the we 1 meeting of anata f ‘ 
stockhold nent ‘ ¢ f bating nat . 
¢ i 
companied ] entor ‘ ts 1 ] ; nr e 
h hes ’ / to tl pte 
that ft | € we NOV ) g 
ind anot on 9 ( . ; Aor : 
poration | led As rs) fT . ~ 
Resolu 7 M Ni ) 4 ( 2) 
_ ' ‘ 
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ur tudy conditions, 
m to be pre 
example of the recog- 
| has gained in the 
he past decade.) 
rc. CB 
> JE 


—s.| 


Court Decisions 
1925 aaceta Ju 
J al t Se & »-called 
rt of the judicial power and 
gainst suspension of 
durit t f office is not applicable. Further 
t | pon whether laws 


VM Supt rt, De 12, 1925 (G. J., 
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Costa Rica 


February, 1926, 
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I hat date It 
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dentia 


again voted on by the public, the candidate then having the 
majority to be declared president. 

By Legislative Decree No. 38 of the 20th July, 1926, a 
traffic law was enacted which provides for the registration of 
chauffeurs, automobiles, and tractors, imposes a tax on aut 
mobiles for hire and trucks, establishes rules of traffic, and 
prescribes penalties 

By Presidential Decree No. 22 of the 2nd August, 1926, 
all goods imported into Costa Rica must be accompanied by 
an original invoice in Spanish and two copies. It is expressly 
stipulated that the consular invoice or any other document 
cannot be substituted therefor. The decree prescribes the 
information which must be contained in the original invoice 

By Legislative Decree No. 92 of the 24th August, 1926, 
Article 37, a so-called Superior Tribunal of Arbitration is 
created 

By Legislative Decree No. 5 of the 21st September, 1926 
new provisions were made for the eviction of squatters from 
privately owned lands. 

By Legislative Decree No, 11 of the 22nd October, 1926 
arious articles of the Fiscal Code are modified, and new 
provisions made for the denouncement, sale and lease of 
Government lands 

By Legtslative Decree No. 46 of the 22nd December, 1926 
Congress approved the contract between the Republic of Costa 
Rica and the Central Union Trust Company of New York 
for a loan of eight million dollars 


Wi K. J 


Ecuador 
Legislation, 1926 


Decree of Military Junta, Jan. 10, 1926 (“Registro Ofi- 
cial” No. 154, Jan. 14)—Accepting resignations of members 
of the Junta of Provisional Government and appointing new 
members 

Decree No. 17, Jan. 18 (“R. O.” 158, Jan. 19)—Con- 


vening the Constituent Assembly for May 24th 
Decree No. 18, Jan. 18 (“R. O.” 160, Jan, 21)—Pub- 
lishing corrected version of Decree dated Dec. 5, 1925, on 
Bills of Exchange and Promissory Notes. Ecuador adopts 
the plan drafted by the Central Executive Council of the 
Inter-American High Commission in 1916 which was based 
on the Uniform Regulation approved at The Hague in 1912 
(Cf., 12 A. B. A. Jour. 247.) This Negotiable Instrument: 
Law supersedes Titles VIII and IX (articles 399 to 490) 
f the Code of Commerce. 
Law of Public Charities, Feb. 12 (“R. O.” 182, Feb. 16) 
Law of Public Sanitation, Feb. 23 (“R. O.” 194, Murch 2) 
Decree, March 18 (“R. O.” 210, March 20)—Amending 
Art. 5 of the Law of Internal Taxes of Dec. 19, 1925. 
Decree of Military Junta, April 1 (“R. O.” 1, April 3) 
Creates the office of Provisional President of the Republic 
iperseding the Junta of Provisional Government, and ap- 
points Dr. Isidro Ayora as Provisional President 
Executive Decree, April 1 (“R. O.” 1, April 3)—Ap 
pointment of Cabinet 
Decree of the Junta of Provisional Government, March 
1 (“R. O.” 4, April 7)—Amending the Law of Public 
Charities of Feb. 12 
Executive Decree, April 24 (“R. O.” 28, May 6)—Regu- 
lations for Prevention of Collisions at Sea 
Executive Decree, June 1 (“R. O.” 48, June 1)—Customs 
Tariff: Imports and Export Duties. Abrogates the tariff of 
Oct. 20, 1917, and the Decree of Nov. 21, 1925 
Executive Decree, June 8 (“R. O.” 54, June 10)—Regu 
lations of the Law of Public Charities of Feb. 12 
Executive Decree, May 31 (“R. O.” 59, June 16 
f Navigation for the Merchant Marine 
“Registro Oficial” 67, June 25, contains a reprint of 
amendments to the Code of Civil Procedure. The following 
Legislative Decrees are printed in full: Oct. 25, 1918; Nov 
23, 1920; Oct. 11, 1921; Oct. 19, 1923; Oct. 19, 1923; Oct 
25, 1923: Oct. 28, 1925 
Executive Decree No. 19, July 3 (“R. O.” 77, July 7) 
Regulations of the Law of Public Sanitation of Feb. 23, 1926 
“Registro Ofici 85, July 17, contains a reprint of cer 
he following are printed in full: Law of 


1 7 


f 


Rules 





tain penal laws 
Pardons and Commutation of Sentences, of Aug. 28, 1894 
Legislative Decrees of Oct. 29, 1913; Oct. 5, 1918; Oct. 31 
1919, and Aug. 28, 1923, amending the Code of Criminal Pro 


cedure. Law on dministration of Penal Justice, of Jan 
23, 1907, and amendment thereto of Oct. 16, 1913. Legisla 
tive Decrees of Nov. 4, 1909: Oct. 23, 1913, and Oct. 8, 1921 
amending the Penal Code Law on False Testimony and 
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Perjury, of Oct. 25, 1924. Law on the Crime of Cattle- 
Theft. of Nov. 6, 1925; and article 3 of the Legislative Decree 
of Oct. 29, 1918, amending the Penal Code. 

Executive Decree, July 17 (“R. O.” 86, July 19)—Amend- 
ing the Law of Internal Taxes of Dec. 19, 1925 

Executive Decree 130, Sept. 10 (“R. O.” 133, Sept. 14)— 


Regulations for the leasing of national forests in the Oriental 
Region. 

Executive Decree 133, (“R. O.” 138, Sept. 20)— 
Construing the fifth paragraph of article 7 of the Civil Code 
as applying to an illegitimate child instead of a legitimate 
to be changed 


Sept. 16 


child, and ordering the text of said article 

in conformity therewith in the next edition of the Civil Code 
Executive Decree 210, Dec. 1 (“R. O.” 201, Dec. 4)— 

Amending article 109 of Code of Civil Procedure, rela- 





tive to the service of citations 

“Registro Oficial” 208, Dec 
the Law of Civil Marriage; Executive 
10, 1902; and Legislative October 28, 


13, contains a reprint of 
Decree of November 
1912 


R. C. B 





ree of 


Guatemala 


By Presidential Decree published on the 22rd June, 1926, 


Customs Duties on tractors and machinery used in road con- 
struction were removed 
On June r8th, 1926, a decree was published approving 


the Postal Treaty between the United States, Spain, the 
Philippine Islands, and the Latin-American republics 





By Presidential Decree No. 921 of the 30th June, 1926, 
a new “Book I” of the Civil Code of Guatemala was put in 
force. Book I deals with the subject of persons, and pre- 
scribes the rights and obligations of members of families, 
guardians and wards, and the like, and regulates marriage, 


It creates a registry of corporations 


divorce and legitimacy 
; which are 


and a registry of domiciled foreigners, both of 
new. The other books of the new Code are not expected 
for some time, and for this reason the Government has been 

bodies of lawyers and merchants to 
Book I until the 


He ywever, to date 





requested by influential 
suspend the enforcement of 
Code is ready fo 
not been suspended 

By Legislative Decree N 1434 of the 24th April, 1926, 
a Code of Labor was enacted. This Code provides for ad- 
vance notice to employees who are not working for a specified 
period whose services are to be terminated. If notice is not 
given, extra salary must be paid instead. An eight-hour day 
is prescribed, with forty-eight hours maximum for the week. 
Employees are to be granted one day of rest a week, prefer- 
ably Sunday. Special regulations are made for the employ- 
ment of women and minors. A Department of Labor is 
created for the purpose of intervening in labor disputes which 
are to be submitted to committees of conciliation and tribunals 
of arbitration for adjustment. Apparently compulsory arbitra- 
tion is established, though this is not clear. Strikes and lock- 
outs must be announced publicly fifteen days in advance for 
employees of public service companies, and eight days in other 
cases. Three years’ imprisonment is provided as penalty for 
violation of this provision. In case of strikes on railroads, 
wharves or in power plants, the Executive Pewer may operate 
these services during the strike. The Code of Labor does 
not apply to agriculture, but only to commercial and indus- 
trial enterprises. The Government is now working on the 
regulations which are to be issued under the Code, in which 
connection the commercial associations of Gautemala are be- 
ing consulted 

By Legislative Decree No. 1447 of the 1st May, 
law was enacted for the regulation of insurance companies. 
Insurance companies must obtain a license from the Govern- 
ment to operate in Guatemala, and their representative must 
file a legalized copy of his power of attorney with the Gov- 
ernment. Foreign life insurance companies must keep a sight 
deposit of fifty thousand dollars in a bank established in the 
Republic as a guarantee of the performance of their obliga- 
tions. Life insurance companies pay to the Government three- 
fourths of one per cent of the premiums collected, whereas 
for fire, land and marine insurance the tax is two and one- 
half per cent 

By Legislative Decree No. 1445 of the 1st May, 1926, the 
Legislative Assembly approved the convention for the pro- 
tection of trade-marks which was entered into by Guatemala 
and Spain on the 29th May, 1925. 

By Legislative Decree No. 924 of the 8th September, 1926, 
a law was passed reorganizing the Department of Justice 


rest of the 
Book I has 


enactment 
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This law defines the various offices the Department of 
Justice, and prescribes the duties of the various officers 

3y Presidential Decree No. 923 of the 1st September, 1926 
extensive regulations were prescribed for admission to tl 
bar and the practice of law in Guatemala 

3y Presidential Decree No. 92 f the 2nd Oct 1926 
a previous decree depriving residents of the indivi guar 
antee clauses of the constitution was repealed in view of t 
tranquil condition of the country 

3y Presidential Decree No. 927 of the 8th December, 192¢ 
Presidential Decrees 917 and 918 which prohibited the ad 
mission into Guatemala of Jesuit priests were repealed. 

On the 13th September, 1026, the President of the Repul 
lic approved the by-laws of the new ( ul Bank of Guat: 
mala which was established pursuant to the monetary a1 
credit institution laws enacted the previous year On t 
20th September the President approved a loan of five hu 
dred thousand dollars from an Amer banking firm 

By the Presidential Resolution of the wth tober, 1 
traveling salesmen do not need consular invoices for the sar 
ples they carry, and by putting uy nd, no duty will 
charged on samples which are to be taken out of count 
when the salesman leaves. 

On the 26th October, 1926, a supplement was publisl 
to the Commercial Convention between France and Guatemal 
of the 28th July, 1922. Guatemala is given the benefit of 
minimum French tariff for its products, and ince is . 
corded the privileges of the most favored nation for 


exports to Guatemala 





Honduras 








Law Covering the Rights of For , Extranjeria 
This law defines who are citizens 1 who are aliens 
sets forth the conditions under w foreigners can bec 
naturalized citizens of Honduras. It provides for the reg 
tration of all foreigners in Honduras nd escribes tl 
rights and obligations. Foreigners can not hold political office 
under penalty of expulsion, but this does not apply to teaching 
Life, liberty and property are guaranteed, though by Article 
30 foreigners must abide by the decisions of the Courts 
not resort to diplomatic negotiatior The last part of t 


law provides for the expulsion of undesirable foreigners 
Congressional Decree No. 60 obligates all commer 
corporations to pay a fee of $50.00 gold for having tl 


juridic personality recognized in Honduras A fee of 
amount is prescribed for approving any extension of 
time of duration of a corporation 

Congressional Decree No. 62 exempts from compul 
milita:, service in time of peace all persons who are engag 


in agriculture 


yressional Decree No. 66 approves the 


( mn 


























ntract w 
the Executive Power made for the ttlement of the exter 
debt of Honduras 
Congressional Decree No. 74 creates boards for the 
ferent departments for the examinat f claims for dam ’ 
due to revolutionary disturbances in recent years 
Congressional Decree No. 85 formulates new c 
agricultural procedure. This deals with the procedure . 
followed in the sale and lease of Government lands 
adjudication of so-called “family lands” for e he P 
families belonging to the laboring class : 
Congressional Decree No. 86 approves ntract wv ' 
was entered into between the Government of Honduras ar : 
Mr. William Henry King of London, representative of foreig! 
bondholders. This contract provides terms of settlement 
old Honduranean loans, the bonds for which are. f . 
most part, in the hands of British subjects 
Congressional Decree 89 approves the Pan-An f - 
Sanitary Code which was signed H a on the 14th N h 
vember, 1924, by the various Pan-American countries r 
resented. It represents a distinct step forward in the tt . 
of sanitation “ 
Congressional Decree No. ror gives the Executjve Powe: L WI 
full authorization to contract a foreign loan up to seve! ) kilo 
million dollars tof & 
Congressional Decree No. 102 adopts as the monetary nstruc 
the lempira which is equal t mne-half dollar in Am y the { 
money ¢ obtais 
Congressional Decree No. 104 authorizes the Exe Vior 
Power, in association with one or more American nk Nention 
to establish in Honduras a Bank of the Republic fc 








2Mpronriat ten per 
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Conaressional Decree No. rrr 




















| RL ED 
of e Cust es to cover the interest and amortiza- 
} of pr t ernal debt 
192 noressior ree N 116 approves the Treaty of 
tl merce enter nto between Honduras and Germany. 
192 
A Mexico 
Legislation, 1926 
ge Constitutional Law 
Articles 8 83 of the Constitut relative to qualifica- 
epu f the Republic, have been amended. 
sua ugh t f the State legislatures approved the 
y ar dments, Cong d not, in 192¢ eahe the declaration 
n t ed Ar ‘ Constitution, and therefore 
hu umendments not become effective in that year. By 
f the amendment to Article 82, the disability formerly 
I g from participation in any insurrection or rebellion is 
sat ved The most significant feature of the amendment to 
vill cle 83 is x-President is no longer disqualified 
7 utely f serving; he is wever, disqualified 
serving t succes I nd after the second 
blisl has been set the disqualification is absolute 
oy Organic Laws 
c. : Article \ f t Constitution authorizes the 
for it gress to ¢ n general wa} f communication 
n posts and 1 ; f irsuance of this constitutional 
T late, Congré 926 enacted a Railroad Law, a Law 
Highways a ridges, a Law of Electrical Communica- 
and a Post le, al f which were publishe] in a 
ement to 1 r 46 of t Diar Oficial” on April 
19°96 
ia The R April 126, abrogates, by Art. 
ag the | », 1899 w formerly governed the 
hee : ect, and def Art. 1 the railroads which depend 
the federal ; rnment as follow I Those which 
I ‘ 1 ” hict 
oye at ect tw States; II. T which are wholly or 
het lly withis Federal District or a territory; III 
nad e which are wholly or partially within the zone of 100 
ae 7 neters from t oundary line with a foreign country 
bes f 50 kilomet m the coast line “IV Lines which 
goer ct with a1 erating under a federal concession; 
o! All thos e constructed or operated pursuant 
oh ed ‘ he Calvo clause is set forth 
nmer Art On & tariffs. : regulations are subject to 
» er pproval of t ; tariat of Communications and Public 
= ks (Art. 4 
a The Law ways and Brid April 22, 1926, 
: es (Art. 1 it al highways as follows: I. Those 
npu h connect t ul of the Republic with maritime or 
engat ler ports of ent r with the capitals of States or terri- 
s; II. Those ‘ t one State capital with an- 
tw or with the tal of a territory: III. Those which lie 
exter n two or more mur palities of the Federal District or 
/ federal territ IV. Those which, in conformity with 
the requirement f t national interests, are declared na- 
damages | highways Executive, through the Secretariat of 
1unicatior {1 Public Works Art defines national 
ges ; a which form an integral part of a 
ure ighw Il. Those already constructed or 
. he er ernational boundaries. Art. 
he t t I ude bridge ver rivers, inlets, 
ns, or canal lent from the federal government 
act lges highwa even ft wh such bridges 
lur erely lo Art provides that national high- 
ff ~ and bridg« re property of public use and hence sub 
ement ! to the law f | Property Rel wiging t the Fede ration 
f nber 18 Executive uuthorized, by art. 12 
eate a nationa t for the construction and improvement 
A meric tional highw 1 bridges, and to issue highway bonds 
14th N r the purpos« : 14 I under federal jurisdiction 
tries highways constructed for account of private parties 
the matt hen they nt t or more States; II. When they lie 
Y or partially within the Federal District or a territorv: 
ive Pow When a part the highway comes within the zone of 
y to sever lometers from t boundary line with a foreign country 
50 kilometers from the coast line; ITV. When they are 
neta! tructed or operated pursuance of a concession granted 
An the federal government. Art. 15 requires that a concession 
tained from t Secretariat of Communications and Pub- 
Execut Vorks for the nstruction and operation of the roads 
can nk mentioned in the foregoing article. The usual Calvo clause 
forth in art. 21. The first transitory article continues 
n oe ef ¢ existence of tl National Highway Commission created 
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by the Law of March 30, 1925, which established a federal 
tax on sales of gasoline. (See 12 A. B. A. Jour. 264.) 

The Law of Electrical Communications, of April 23, 1926, 
defines the same (art. 1) as including telegraphy, radiotele- 
graphy, telephony, radiotelephony, and all other electrical meth- 
ods of transmission and reception with or without conducting 
wires, and of sounds, signs, or symbols. Art. 2 makes all in- 
stallation for electrical communication dependent from the 
federal government, with the sole exception of telephone lines 
which lie wholly within the boundaries of a State and which 
do not connect with lines under federal jurisdiction or with 
lines in foreign countries. Art. 3 reserves to the federal gov- 
ernment exclusively the operation of telegraph lines and the 
radiotelegraph and radiotelephone systems. Art. 11 requires 
all operators of electrical communications to be Mexicans. Art 
25 provides that concessions for the establishment and oper- 
ation of installations for electrical communication dependent 
from the federal government shall be granted solely to Mexi- 
cans by birth or naturalization or to companies organized 
under the laws of Mexico. Art. 26 forbids the granting of a 
concession which will result in competition with the govern- 
ment lines of electrical communication or which will create 
a monopoly in favor of the concessionaire. Art. 32 requires 
the regulations and tariffs to be approved by the Secretariat of 
Communications and Public Works. Art. 56 requires wireless 
equipment to be installed on all vessels of Mexican registry 
having capacity for fifty persons or more, including crew, and 
on all air-craft used for the transportation of passengers. Art 
58: Any station on board a vessel of foreign registry or on a 
foreign air-craft, duly authorized by a government signatory 
or adherent to the International Radiotelegraphy Convention 
of London (1912) or to any other later Convention to which 
the Mexican Government is a party, shall be deemed to fulfill 
the conditions imposed by the Regulations of said Convention 
Art. 65 makes radio broadcasting stations subject to the pro 
visions of the laws protecting the artistic and literary property 
of composers and authors, and prohibits the relaying of pro 
grams except with the consent of the owner of the station 
broadcasting. Under art. 66, the installation and use of radio 
receiving apparatus is subject to regulation by the Secretariat 
of Communications and Public Works. Art. 77 provides for 
the secrecy of messages despatched over lines of electrica! 
communications. Art. 83 establishes the punishment for viola 
tion of the secrecy of messages. Art. 91 abrogates the Decree 
of October 19, 1916, relative to radiotelegraph stations. 

The Postal Code of April 22, 1926, governs the postal 
service; the inspection and personnel thereof; the administra- 
tion, classification, transportation, and delivery of the mails; 
postage and the franking privilege; special delivery, registry, 
delivery C. O. D., postal insurance, postal savings, money or- 
ders, and identification cards; postal routes; post-offices and 
equipment. Art. 108 provides that the denomination and 
classification of mail in the international service shall be sub- 
ject to the provisions of the Universal and Pan-American 
Postal Conventions, and to special treaties and compacts with 
other countries. Art. 119 provides for the inviolability of 
correspondence enclosed in sealed envelopes. Art. 456 requires 
all merchants to enroll in the Register of the post-office in the 
place of their domicile. Art. 457 abrogates the Postal Code 
of October 23, 1894, and its amendatory decrees of January 26, 
March 29, 1902; November 14, 1997; April 29, 1910; De- 
cember 14, 1911; December 15, 1911; May 25, 1912, and Febru- 
ary 8, 1923, and their respective regulations 


Alienage 


The Regulations of the “Organic Law of Fraction I of 
of the Constitution” were issued on March 22, 1926 
(“D. O.” No. 25, March 29). The law was summarized in 
12 A. B. A. Jour. 266. Both the Law and the Regulations —~ 
digested and translated in full in a very interesting article by 
Frederick F. Barker, Esq., of Los Angeles, published by the 
Division of Commercial Laws, Department of Commerce, in 
its Comparative Law Series for June, 1926. 

Article 27 of the Constitution of 1917 completely reversed 
the prior policy of Mexico toward aliens. For a period of 
seventy-five years, from the enactment of the Law of March 
11, 1842, the policy was one which permitted the foreigner 
to acquire property and rights in Mexico on an equality with 
nationals, subject to certain restrictions which were not of an 
onerous nature. The policy inaugurated by the Constitution of 
1917 is one which debars the foreigner from acquiring any 
property rights whatsoever, except upon express waiver of his 
right to appeal to his own government for protection through 
diplomatic channels. For these reasons, the Organic Law on 
Alienage and the Regulations thereof are of the utmost impor- 
tance to aliens and foreign corporations owning property or 
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Article 27 




















rigits in Mex red their rights prior to last assignee of a petrol 
1917 are affected by thi f tion, despite art. 18 of the 1917 and Le er a 
Regulations, which recit e of the pr s of the a ¢ é prov befo 
Law or Regulations shall be aj retroactively to the preju December 31, 1926. . f confirm: 
dice of any person tion of denouncement rights und } tr 1915 must 
Article 4 of the Reg t Vide that artici I e pres¢ ad Ww the first three 
organization of stock mj addition to the data re Art. 159 r of rig es 
quired by article 179 of the ‘ f Commerce, shall set forth 14 t 14 n ar 
the clause to which art. 2 the Regulations refers, which 157 of th ion a i R i lexica 
clause shall likew € print the stock certificates to the company having foreign members, wil view of articl 
end that anyone cot nto | of such stock certificate 5 of Law on Alienage of Vece \ 
shall be deemed t ave a t facto the stipulation set Jour. 26 ind article 10 ot t Reg s 
forth in said art. 2 e or stipulation recites that an said rights shall be preserved by ‘ lurat 
alien who acquires a right or interest in the company shall be of the contract from whic! said rig n a proj 
considered a Mexican with respect thereto, and shall bedeemed case, for t duration of the « g t I 


to have agreed not to 1 k e protection of his government, \ ns of its articles of organizat 
under penalty f forfeiture of his right or interest This 
waiver of the right of alienag n the part ) Income Tax 





holder was discussed by | renzo J. Roel in 9 A. B. A Dec ] amet 
Jour, 19-22. ng art [ 18, 19 
Art. 10 pr d that w re rights , 1 The am oe to ¢ 
by a foreign company or by a Mé vith the | Xx La 
stockholders, prior to January 21, 1 fevelan Sirus me 
retained by said company ring t moving pict ling 
duration acct g to its art t < vice : ‘and, is “- ~~" ‘ 
forth the data t é t ( t ur \ { er « 
filed by alien landowners in t Secretariat of Foreign Rela- t on 
tions before January 21, 19 irsuance of article 7 of the are 9 i ‘ rat 
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ous diplomat gton am 10 to the | , 
Mexico City, r lis 1 \ { elate t dec 
were under d n g ‘ Imission ag s 
eign con S s speci! I retaining 
paying the tax pur t ticle \ f Law 
Regulation ted Mar 26 (“D. QO.” N Decre f August 25 (“D. ¢ S 8), add 
8), being the Regulatior f the troleun vy of Dec article 4 the Income Tax ! ersons W 
26, 1925, which was um I 12 A ‘4 ] ( lure ¢ nercial al sinesses 
( hapter I of the Regt t the adm it iss are subject to the ike cert: 
diction of the Secretariat justry, Commerce and La that t party with whom t ; ite in 
and of the Petroleum Ager endent therefron I] payment f the tax, and mal t l 
cedure in making application for concessions. II]: Opposition wit the latter for unpaid taxes 
presented against the granti1 ne I IV: Explorat Decree August 25 ) : 8), ar 
or drilling con ions. V: | loitation or operating conces- g ¢ d 81 the | g S 
sions. VI: Cor ns for pipe-lines of pu us¢é VII : 
Concessions for pipe-lines private usé¢ \ III: ¢ cessions Miscellaneous 
for refineri IX: General ions X Administrative Law Migration. of Ma »” N 
cancellation of ! : x Recognition of rights and Mar l plement treats g t tax 
pre ferential rig! nmig the in era f ] 
Art. 5 of the Regul rovides that exploration and t and of emigration Art. 1 t s tl Regi 
exploitation col ; granted only on free land ens and Nationals entering 
Art. 6 recites that tl follow ll not be deemed f land requires all aliens and nat ee 
(I) Land covered | a ¢ n granted pursuant to the lic to obtain an identification « 5 
Petroleum Law [] ] I red by i cConcessio!l grant | foll ywing persons do not co! \ ot 
by the Executi nt tatutes (p led the cot grant I Dipl atic e1 vsa t ‘ 
cessionaire r to December 31, 192¢ official s fre t f: 
land covered | lenou f t made pursuant to t ecret und ret II. Aliens traveling [ 
of July 31, August 8 nd August 12, 1918 (pré the t es not exces ' 
denunciant confirn sf t rior to March 31 A lie ent the Repul . 
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said date (pt led the \ the subsoil rig confirn P he der tow S ( 
the same prior t ecel 1926); lands « 1 by a Br I luras, who et M 
petroleum contract ex t t n May 1, 1917 1 Decen by pe i f the Migr S ) 
ber 31, 1925 t led t last gt f such ntract exert class¢ aliens wl are | t g 
cises, prior t ) mber 31 6, his preferential right to a st e W I 
concession ) ; I] I 1 by a ipplicat for an le to work ar ] 
exploration t 1 land 1 by é ge and fe ! 
cancelled cot n, during I 1 of 30d t e pul y some lult member I 2 I 
lication in the “Diario ‘ f 1) definit d 1 of the resident of the Republic who 
application I l r te ition of the cor siol c) mainte nd educat ves 
judicial cancellatiot t 1 render of concessiot! [\ ustice, convicts, and persons for « 
Land designat y S at of Indust ul = ex t cal offenses; | t ates 
reserve zone Art. 15 est shes a period of 45 da tor the traffickers t \ 
substantiation of the recor Art. 24: Ground for oppositior ina t how a labor ntract ir d 
to the grant of a concessi nesete im encroachment upon the - 7 . not sufficient fur pn ET 
lands defined in art. 6 Art Onppositions must be presented famil for three hs: ¢] é 
within the period lished by art. 15. Art. 33 [ the f 
Applicant and parties op] he application must elect eithe: the immigration ta und su t x 
the admini strative or t 1 channels for the decision otf ! s discretion, may designat 1 
their rights Art. 147 rs of concessions granted | l \ has resided in t R f 
virtue of prior laws and i f rights in lands which were t W t 
drilled prior to M 1, 1917 r were t subject-matter of six months, shall not be 
petroleum contracts ex prior to said date must apply for eme! \ 

er 6} . = . “e Art. 157: " 1 o the « » ¢ P ting 
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parture, stating also 
eir fir t country to which they are geing 
i su t t Regulations may prescribe, which 
ta shall the identification card. Transitory 
l December 22, 1908. : 

The | ( | eft tive lly 9, 1926 (“D. O 
ne 8-9) tr {1 tration of the federal sanitary 


e at frontier t »f the maritime and 


wf migration, 

pl l t yr 1 ind beverages; and of 
ps arriving at Mexi 

ports t t l pection before they may dis- 
ts all aliens entering 


Re lic t ry tar xamunations for deter- 


g W ‘ nitted; and provides 
the M s for the purpose of 
ng I sure il t event that they are 

ffering fr able disez Art. 72 lists the diseases 
ng t Republic. Art. 77 requires 
Mexica entering the Republic to be vaccinated 
the port of they present a certificate, visaed by 
e Mex t the pia f their departure, proving 
at the nated within five years Art. 113 
ligatory upon all the 
Art. 114 requires intants to be 
ated t nths of birth. Art. 131 imposes upon 
Judg ft Register and upon ministers of re- 
gion tl g requiring the presentation, by persons 
ng 1 f proof that they do not suffer from 
1 that tl ve taken the Wasser 
lransitory art. 2 abro- 
the S f Deces 1902, and all other 

4 ent ( ode 

zt mo 


Nicaragua 
Legislation and Executive Decrees, 1926 
Legislat April 1 La Gaceta XXX, No. 82, 


uintain public order 





t ~ ( e attempted to dis- 
ha ‘ f the Court, and by 
er late, elects new members of the 
preme ( t 
Executive I G ta XXX, No. 102, May 
orders llect rced loan, for $500,000, to meet the 
enses g l l 
Legislat ne 9 (La Gaceta XXX, No. 137 
17 cr - Ministry f Aviation 
Execut } 1 (La Gaceta XXX, No. 247, Nov. 
signed mber f t Cabinet, declares the 
bl | 1 titutional guar 
tees 
Pre I ( ta XXX, No. 247 
Ex 8 ta XXX, No. 252, Nov 
ill t ngt men, November 21st 
Legislat mber la Gaceta XXX, No 
é ( t Court o1 mmission, to be 
sed t t I ral and the U. S 
Depart ! n tl ¢ Commission, to ad- 
ge. wit tior ‘ damages in ger 
? t t re t ! nt T peace 
Ae me 
>. ‘ , 
Panama 
Legislation, 1926 
T ‘ f XXITT 4962 Oct. f 
ga Pe il Code and 
{ 
I vy 6. ( \ IIT. 4968. Oct. 16 
£ \ } ibor 
ow ¢ XXTII Oct. 20) 
. » ch 
Law XXIII Oct. 28) 
gration | ts ent: principally f Chinese, 
Pe nica ' ther Oriental races and negroes 
+} WW ‘ r wat . native ¢ 
the y : é ive tongue is 
~ 1 
| y 4 ‘ 4 R (jet »g 
4 Legislative Powe 
Assembly, com- 
‘ 0 inhabit- 


ants or fraction not less than half thereof. Deputies, and their 
alternates, are elected for terms of four years. 

Law 19, October 30 (Gaceta Oficial XXIII, 4963, Nov. 3) 
enacting certain measures for public hygiene. 

Law 22, November 1, (Gaceta Oficial XXIII, 4985, Nov 
10) amending Law 55 of 1924, regulating the legal profession 

Law 32, November 23 (Gaceta Oficial XXIII, 4994, Nov 
25)—tax on salaries and prizes in games. 

Law 37, November 27 (Gaceta Oficial XXIII, 5003, De 
6) creating an Advisory Board to the Department of Foreign 
Affairs 

Law 54, December 11, amending Law 8 of 1924, as t 
acquisition and loss of Panama registry for merchant vessels 

Law 57, December 13 (Gaceta Oficial XXIII, 5016, De 
27) amending sundry provision of the Fiscal Code relating t 
the Public Registry. 


Executive Orders and Resolutions, 1926 


Presidential Decree No. 48, July 30 (Gaceta Oficial XXIII, 
4918, Aug. 7) amending Decree 50 of Nov. 24, 1924, prohibit 
ing importation of condensed milk not up to specified standards 

Presidential Decree No. 36, August 4 (Gaceta Oficial 
XXIII, 4932, Aug. 27) raising the consulate at San Francisc 
to a Consulate General, 

Presidential Resolution, September 6 (Gaceta Oficial 
XXIII, 4943, Sept. 10) declaring mineval waters free fro 

] 


tax r. J I 


municipa 


Peru 
Legislation, 1926 


Law 5394, February 26 (El Peruano I, 94, April 29), re 
ducing the tax on concessions of coal lands to 4 soles annually 
for claims of 40,000 square meters 

Law 5431, March 5 (El Peruano I, 124, June 7), import 
duty on bottles. 

Law 5461, August 14 (El Peruano II, 40, August 19), 
authorizing the Executive to contract a loan up to $30,000,000 

(Note: Pursuant to this authorization, the External Sink 
ing Fund 742% Gold loan of 1926 was offered in New York in 
the amount of $16,000,000 in August, at par by a syndicate 
headed by Blyth, Witter & Co. and White, Weld & Co.) 

Law 5574, December 11, 1926, Income Tax Law. A trans- 
lation was issued Feb. 18, 1927, Special Circular No. 143, Divi 
sion of Commercial Laws, U. S. Dept. of Commerce. Non 
residents in receipt of income from property on business in 
Peru are subject to the tax, and residents are taxable on for- 
eign as well as Peruvian income (Art. 8). The tax on invested 
capital is in general 7%; on salaries and personal revenues in 
excess of Lp. 1000 (approximately at present rate, $4,000), 5% 
Corporations are subject to a tax of 5% on the excess over 
10% net profit. Profits in the mining industry are levied by 
specific taxes on weight and value of product, miners being 
entitled to reimbursement up to 10% of net profits. Surtaxes 
range from 2 to 6% P.J.E 


Salvador 


Legislation, 1926 

Legislative Decree, May 17 (Diario oficial, Vol. 100, Ni 
113, May 22), authorizes the Executive to issue remaining 
$2,000,000 of Series “C” bonds. 

Legislative Resolution, May 26 (D. O., Vol. 100, No. 119, 
May 28) prohibits remarriage of any person twice divorced, 
except when the prior divorce was granted on mutual consent 
or in favor of an innocent party. 

Legislative Resolution, May 21 (D. O., Vol. 100, No. 120 
May 31) provides that at least 80% of the employees of for 
eign and domestic companies and enterprises must be Salvador 
eans, under penalty of a fine of 2% of their profits. Excepti 
is made as to day laborers for harvesting crops 

Legislative Decree, May 29 (D. O., Vol. 100, No. 130, Tune 
12) provides an eight-hour and seven-hour day for male and 
female commercial employees respectively; one day’s rest in 
seven; and a two weeks’ annual vacation on pay. The law 
also provides that 80% of the employees in any commercial 
business must be Salvadoreans, and provides for obligatory 
savings of from 2 to 10% of the salary, varying according to 
the wage scale 

Legislative Decree, May 27 (D. O., Vol. 100, No. 131, June 
14) approves the Pan-American Sanitary Convention and Final 
Act, signed at Havana, November, 1924 

Legislative Decree, May 2 (D. O., Vol. 100, No. 140, June 

Law of the Bureau of National Statistics, 
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Vol. 100, No. 141, June 
ad construction and main 
regions of the 


Legislative Decree, May 31 (D. O 
26) creating a permanent fund for ri 
tenance and development of the uncultivated 
country. 


Budget Law (D. O., Vol. 100, No. 147, June 28) for the 


Fiscal Year 1926-1927. Estimate venues, C. 20,000,000; Ex- 
penses, C, 19,991,454 

Legislative Decree, July 2 (D. O., Vol. 101, No. 145, July 
2) approves the International Radio Convention of London, 
July 5, 1912. 

Legislative Decree, June 30 (D. O., Vol. 101, No. 147, July 


the issue under the 


5) authorizes foundation of a bank of 
name of Banco de Empleados Publicos (4 


l ivil Servants’ Bank) 
with a capital of one million colones 


Postal Convention with France of August 25, 1924 (D. O 
Vol. 101, No. 147, July 5) 

Radiotelegraph Convention w Mexico on May 11, 1926 
(D. O., Vol. 101, No. 149, July 7) 

Legislative Decree, May 25 (D. O., Vol. 101, No. 150, July 


8) approves the Universal Postal Convention of Stockholm, 

August 28, 1924 
Legislative Decree 

July 10) makes the | 


10 years, instead of 20 


D. O., Vol. 101, No. 152 
r trade-marks 25 colones for 
years as formerly 

Legislative Decree, May 27 (D. O., Vol. 101, 
10) appoints a Commission to draft amendments to 
stitution and Organic Codified and Administrative Laws 


No. 152, July 


the Con- 


Legislative Decree, May 24 (D. O., Vol. 101, No. 162, July 
22) approves the Convention, Protocol and Final Act of the 
Second Opium Congress, Geneva, February 19, 1925 

Legislative Decree, March (D. O., Vol. 101, No. 163, July 
23) approves the resolutions adopted at the International 
Parliamentary Commercial Conference, Rome, April 17-20, 


1925. 
Executive Decrees 


June 9 (D. O., Vol. 100, No. 128, June 10) provides for 
importation, free of duties and port charges and consular fees, 
of corn and beans to December 31, 1927. 
September 5 (D. O., Vol. 101, No. 213; 
hibits immigration of those suffering from certain diseases; re- 
quires certificates of good conduct and a cash deposit of $100, 
within six months 


to be returned on emigration 


Sept. 28) pro 


P.J.E 


Spain 
Bibliography 
Bemmelin, P. \ Nociones 
civil, (Segunda edicion) This is 
general principles upon which the Civil 
plicable to the jurisprudence of Spain 
of justice in the Peninsul 
indebted to the vast compilation ¢ 
appropriate that another attempt should be made to forth 
in general terms, all maxims of Roman which today 
exert such an influence upon legal proceedings before the tri 
bunals of the majority of the nations of the civilized world 
To those who are familiar with the Civil Law, its supreme 
importance as the original source of all modern jurisprudence, 
becomes more and more evident when it is compared with sub- 
sequent systems, even with the English Common Law, gen- 
erally supposed to be practically independent of Roman influ- 
ence, although the pages of Bracton, Fleta, Plowden, and other 
early authorities abound in paragraphs and rules that have 
been appropriated unaltered from the Digest and the Code, 
without indication of their origin; until the student wonders 
what the dispensation of justice would have been had these 
invaluable records of legal wisdom and experience met the fate 
of so much of the literature of classic times 
The enormous and ever increasing mass of 


fundamentales del Derecho 
an excellent account of the 
Law is based, as ap 
As the administration 
extent, 


less 


b mw, % a greater or 


Justinian, it is peculiarly 





set 
' 
iaw 





worthless and 








AMERICAN BAR ASSOCIATION JOURNAL 





June 21 (Gaceta Oficial 
ganic Law of the National 
May 20 (G. O., LIV, No 


of the Ministries, or 





office of tl 


Govern 


Sec retary General 


of July 31, 1922 
May 2 (G&G. O I IV, Ni 
ies law Licenses are granted 
tion of the Cabinet, at rates t 
ng upon the wealth of the beds 
ness, and her attendant circun 
June 28 (G. O., LIV, N« 


buoyage 
Venezuelan 
coastwise 


Tees, at 


July 15 


Exchange 
without « 
Code for 
banks req 
ot issue 


1 J 


which may 


mercantile 


ther formality than 
establishments 
re a license from the Fe 
of bank notes is an exclu 
grant the privilege t 


ditions esta 


authorized 


a specihed term m 


e€ grant d 


July 


} 


Presid 
April 
peninsu 
ments, W 


la, 


steamers 


public office 


c i 
Presidential 
Venezuela contributes to the Bolivar 


Presidential Decree, August 


August 17 


Ministerio de 


internaci 


perplexing 


sponsible for 
serve some selfish, often some 









Maracaibo, 
government 


trade 


LIV, No 


discount 


ft. Ch. 


an and 





a! 


lished by law 
dec lare , 


new auth 


LV. N 


aw of June 15 


] 
() 


Clal 


1 
nt 
ntiai 


lers the 
rt a port 


wharfage 






aid 
l ithouses, etc 


Decree, July 


' 


les de Venezuela 


legislation, largely 
it to render 











vessels, 


1 


ope rat 


that 





Phe 


whenever 


riz 


1918 





espec lally 
capacity ! 
. 1 1 
simultaneously 


Vol 





~+ 


! 
Parcels post regulatior 


Bibliography 


Relaciones Exteri 


themselv 
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compared with the clear cut and 
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multiplicity of statutes, as well as 
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demands, that has contributed, n 
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" I vor \ h, notwithstanding 
mode . s ; ntains not only all 
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er s and fueros, upon which subsequent 
slatior founded It includes all the rules ap- 
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| vell as the laws regulating piscicul- 
" a able development in the 
sul vith t vears The ok is enriched with 
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( Cu le Derecho Cwil 
t this great treatise on the civil law 
S g principles govern 
ega g ery descriptior Copious notes have 
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g nt and exposition 
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Switzerland 
Internal and International Legislation in 1926 


w rederation was a 
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king very slow in 
¢ l laws of gene ral 
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\ r enses d motor 
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. ? ti TN) 
ide sl uld 
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Q g was and is still 
he extraor 
ederal ( incil 
me up whether 
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RE AND DECISIONS Fare 


for the farmers, the majority disliked that the proposed meas- 
ure consisted of a federal monopoly. This decision of the 
Swiss people can be interpreted as an important step to do 
away with all artificial obstacles fettering free trade and 
intercourse between the nations, which obstacles are to a 
considerable extent responsible for the unsatisfactory eco 
nomic condition of Europe 


On April 15, 1926 Switzerland subjected herself for an- 
other ten years to the obligatory jurisdiction of the Permanent 
International Court By virtue of Article 36, Par. 2 this 


adherence is only valid towards and can only be invoked 
by countries which have themselves consented to this oblig 
atory extension. This extension for the next ten years was 
given and has met with no objection whatsoever, a good 
sign, how deeply the idea of compulsory arbitration is root- 
ing in Switzerland \ll the past year through this idea was 
pursued and manifested by Switzerland's entering into new 
conciliation and arbitration treaties with other countries. In 
1924 such treaties were entered into with Austria, Brazil, 
Denmark, France, Hungary and Sweden; in 1925 with the 
Argentine Republic, Belgium, Italy, Japan, Poland and Tur- 
key and in the past year with Norway and Rumania and 
Spain 
Court Decisions 


Stipulations in Restraint of Trade—Contracts—Torit—A 
case regarding stipulations in restraint of trade which re 
cently came up before the Federal Court might be of interest 
to the legal profession of this country. The plaintiffs, Swiss 
cigarette manufacturers, entered among themselves into an 
agreement. whereby they promised under penalty to sell their 
products to the dealers at a uniform fixed price and to pay 
them on each sale a certain commission fixed in advance by 
the plaintiffs. At the same time they entered into an agree- 
ment with various syndicates of cigarette dealers to the effect 
that the respective dealers recognized the validity of the 
agreement between the plaintiffs and promised not to dis 
pose of the cigarettes below the retail price fixed by the 
plaintiffs. The dealers in question further consented not t 
resell the cigarettes to retail dealers who are known to sell 
merchandise to the public below the price so fixed by the 
plaintiffs’ trust and who are not parties to the said agree 
ment between the plaintiffs and the dealers. The defendants 
who had never entered into any agreement with either the 
plaintiffs or the aforesaid dealers, part whereof became co 
plaintiffs in this action, managed to get cigarettes made by 
the plaintiffs in spite of the fact that they did not sell them 
to the public at the price fixed by the manufacturers (plain 
tiffs ) As a matter of fact the dealers got the cigarettes 
from wholesale dealers who had entered into the said agree 
ment with the plaintiffs jut as the plaintiffs were unable to 
find out those dealers who had broken the agreement (because 
they sold to dealers who are known to resell at cheap prices) 
they started suit against the defendants who, as aforesaid, had 
und themselves either towards the plaintiffs or their 


} 


never 
dealers and co-plaintiffs to sell the cigarettes at the price fixed 
by the manufacturers’ trust. The prayer was to enjoin the 


defendants from continuing to sell the cigarettes at the old 


cheap prices. The contention of the plaintiffs was that the 
] 


defendants induced the dealers to break their contracts with 
the plaintiffs and that it was tort for the defendants to take 
advantage of such a breach of contract induced by them. The 
defendants maintained that there was never any contractual 
hetween them and the plaintiffs and that a dealer can- 


privity 
not justly be prevented from selling his merchandise at what 
ever price he likes, unless he have by contract bound himself 


to the contrary which is not the case here It is remarkable 


the defendants did not even try to question the legality 


that 
of the agreements between the plaintiffs and the dealers. For, 
there are no specific provisions in Swiss law against monopolies 
and trusts in restraint of trade nor is there any general civil 
law principle to such an effect. It is true that Art. 20, Par 
2 of the Swiss Code of Obligations provides that contracts 
are void, if they are against public policy, good morals or 
the rights of personality. But as this article is construed by 
the Swiss courts it would hardly apply in this case. The 
Commercial Court of Zurich decided in favor of the plain- 
tiffs. The opinion stated that it was unlawful for the de- 
fendants to take advantage of the breach of contract between 
the plainti nd the dealers, that this taking advantage was 
tort and an act of unfair competition, violating Art. 28 of 
the Swiss Civil Code* 3ut the Federal Court unanimously 
reversed this decision finding that in the absence of any 
contract efendants could only be made responsible in the 


case of tort and holding that the defendants had done no 














"Where any ne s being injured in his person or reputati by 
] t, he can apply to the judge for an injunction to 


that act 























wrong by benefiting under the i of contract committed 
between third partie 1 he ly reme for the plaintiffs 
would be in action I l ‘ ugainst those dealers who 
had broken their agreements with the plaintiffs (Schweizer & 
Horn \y \rak ['schamkart & | et al; Decision of the 
Federal Court N 8, 192¢ 

{pplication of I hevi vy in Switzerland—In Schinz 
v. Baechli (Decision of the Federal Court of June 4, 1926) 
the question came again uj e Federal Court whether 
or not Bolshe A plied Switzerland In 
Hausner v. Banque Internat de Petrograd Federal 
Court, Decision of December 1924) the Federal Court 





held that 1 Switzerland pre-revoluti y Russian 
bank could after the revolut t sue its debtors, because 
such a bank had t its leg xistence when nat zed by 
the Soviets This decision t enized in a certa meas 
ure the effect f revolut I Luss I legislat I pec ally 
of the decre of December 1917 and February 8, 1918 
Apparently, the Federal not mean I gnize the 
validity of t Bols! ik | ] is a whole, but mply felt 
constrained t tate the ct tha respective 

appeared in Russia fact nobody « t nd 
that consistently its Sw I 1 also disay 1 
the branch w not t ted in Switzerlar nd as a 
foreign corporation its legal ex nce depended on t ilidity 
oft the orporate existence the ead flice . In 














partie » t 1 ft ued ft re v the said 
loan I f ] Bol | lation i 
force at t t excess of Rubl. 10,000 
This defense wa l Court of Ay f the 
Canton f Zuri the court that Bolshevik legislation 
is not appl le in Swit 1use the Russian govern 
ment is not 1 rt l Swiss government his 
decision was upheld by the Federal Court. But t irt was 
relieved from t task to harmonize this decision with the 
aforesaid r f Hausner I I rnatic ile de Pett 
grad with wl I it 1 I t ct sa iu1Sé the matter was 
brought before the Federal ¢ t in the form of a special 
appeal proceeding in whi t ederal Court has only to de 
cide whether r not constitut | provisions were late 
by the cantonal t I I il was based I la 
tion of Art. 4 fe i tituti (equality f t 
law and denial of justice Che Federal Court took the rigl 
position that the refusal a: ntonal tribunal to apply 
l \ t : I n the 4 u I | 
sens But i f int t t ( vit stated t ! 
principle tl pplication | vik w does 1 epend or 
the question whether or not Switzerland recognizes the Bol 
shevik government. This seems to indicate that in other cases 
where an rdinary ea , Id | the lec il ( t 





wain follow tl 1 Se f eT Banque Internationale de 
Petrograd ie ki P a f ’ tionary 
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Palestine 


t De e Legislation of Palestine, 1918-1925 Norman Bent 
vik 8. Jour. Soc. Comp. Leg. 3d Ser., Pt. 1, 9-20 
Cinema M Palestine and the Judicial Committee—Compensation on 
Pt. 1, appropriatior water for Jerusalem—The right of appeal to 
lis Majesty in Council. 161 Law 7 London) 208-209 
lay 8 Jewish Law in Palestine Epitome of a paper read by 
Norma! Bentwich Attorney-General of Palestine, on the Ap 
s I f Jewish Law in Palestine 162 Law Times 58; 9 
Comp. Leg d ser., Pt. 1, 59-67 
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Reform in the Turkish Judicial System 
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Ill. L. Rev. 83 , 

Venezuela 


Mor- 


Crawford 


Schox l, 


Constitution, Legislation, | 
B. A. Jour. 262-264 


bliography ~ e 12 A 


Miscellaneous 
and Sweden re- 
1923. Ratifications, 


Supp. 123 


Aviation—Agreement between Norway 
lating to Air Navigation. Signed May 26, 


July 30, 1923. Vol. 20 Am. J. Internat. L. 


Civil Procedure—Study in Comparative Civil Procedure 
Pierre Le Paulle, of the bar of Paris. (Based essentially upon 
French procedure 12 Cornell L. Q. 24-48 

Comparative Law—See also Pleading 

Reciprocal Influences of the French and English Laws 
Hon. Thibaudet Rinfret Address before the Canadian Bar 
Association, 1925 4 Canad. Bar. Rev. 69-85: Canadian Bar 


A. Proceedings, 1925 
French and Er 


Civil Procedure 4 Parallel A. ( 








Wright. 42 L. Quar. Rev 7-349. (To be continued) 

Some Comparative pect f Civil Pleading Under 
Anglo-American and Continental Systems Robert Wyness 
Millar. 12 A. B. A. Jour. 401 

Divorce—Validity of foreig: rces in English Courts. 
70 Solic. J. 1126-7, 1150-5 

Divorce and Married Wom«e Property Rights 

Light Acquired | Stud Status of Woman in the 
Land of “Simultaneous” as opposed to “Continuous” Poly 
gamy—Muhammed as a W in's Rights Champion. Hon 
Pierre Crabites, of the Mixed 7 inal at Cairé >» A. BLA 
Jour 603 

Foreign corporatior in international public law i H 


Feilchenfeld. 8 Jour. Soc. Comp. Leg. (London) 3d ser., Pt 

1, 81-106 
Government 

in Commerce J. W. Garnet Am. J 
Holland (Sir Thomas Ersk ; 


nment Ships Employed 


Internat. | 759 


I. By Prof. A. Pe Hig 3 Prof. J. L. Brierly 
12 L. Q. Rev. 471-477 

Obituary notic« 70 Soli 677; 4 Canad. Bar Rev. 399 

International Convention f Protection of Industrial 
Property to be held at the Hag commencing October 8, 
1925 Vol. 11. Am. Bar A. ] { 

International Law 

Chronicle Judicial De (“omment lreatie¢ ind 
Official Document Se A me Journal of International 
Law 

Treaty between t nit States and Cuba for the ad 
ustment of title to t f | Signed at Washington, 
larch 2, 1904: ratif t inged March 1925 Vol 
19, Am. J. Int. L. Suy 8 

Mand 


AMERICAN Bar ASSOCIATION JOURNAL 














































By Hon. Pierre 

Am. Bar A 
Mosul 

453-464 


Negotiable Securities—An Inter-A in Negotiable Ir 











struments Law Charles Sur l g f Ar lL. Rev 
= 81 
Penal Li Ww 
See Proceedings of the 24 gress « 
Pe nal | aw 
International ¢ ongres ot Penal |! ( t | $7 
Prisons—Prison Congress Nat i i | rnat al 
Ed. ) 6 Jour. Am. Inst. of Crin 
Ninth International Congress WW tle 6 Ibid 
602-609 
Pleading—Some Comparative A t ( | Pleading 
Under Anglo-American and Continental Syste Robert 
W ynes Milla: 12 Am. Bar A jour 
Postal Arbitration—American-N orweg Arbitr 
tior Editorial comment by Mank L Am. J 
Inter al I , ? { 
Pan American Uni Legal Stat lter S 
Penfiel 2”) Am. J. Internat., | 7-2¢ 
Pan Ame an Sanitary Code x \ 4 
924 0A J. Internat. | j i to Ofncial 
Documents 
Private ternational Law 
Projet de Code de Droit Int \ By A. §S 
de Bustame e v sirven rr 2 ‘ Pa 
Goul Paris Recueil rey, 920 s VIEW 
Arthur K. Kuh 20 Am, J. Inte 
Review ot Legislatior Brit I ( £ tie 
British Isles, Dominions, Color : t e, Italy 
United State t America, 8 Jour. ¢ 2 l I Part 
Reny Acquisition of toreig i the ctr 
f Renve Comment” by H. F. G Re 17¢ 
Ret Cheor Rejectec 
ile | } +-119 
Russo-German Treaty t ew 0 Ar 
J Int. | ) Text I tne Dre New 
York Time t April 27 a S ent 
the Journal med 
Sea See Wat 
Phe N Law for the Se I | ) 
Re : t s It 
Sherma ( re n kdward { \ 
ts Nes \ d ot tribute ( ( 4 
Ire ~ ssues I ‘ ; ' 
nat I 
rrea Phe Domi s S am Ha 
S M re 8 |. Soc. Cor | eg I 
\ ¢ cle \ 1 { 
Droit le 18 Mars 192¢ \ “ 8 
The \ Dis] te Pol i 
ww. 3 ank 1 Am. | . 
\\ ( he a ils ea \ 
t Wat I I I 
f 
Woodwa S ! P M 
Lo | c I tne ( ¢ \l 
NX S ~ ( 















to 
~ 
sy 


Book REVIEW 


Review by Arthur K Stammler (Rudolf): The Theory of Justice. Translated 
825-8 I Isaac Husik. Modern Legal Philosophy Series. New 
st Institucion Consular York The Macmillan Co. 1925. pp. xli, 316. Review by 
edia Buenos Aires Joseph H. Drake. 12 A. B. A. Jour. 476-479 
xv, 8 Index. Review by Stuart (Graham H.) The Governmental System of 
Ar ternat. L. 404-405 Peru. pp. 156. Review notice in 20 Am. Pol. Sci. Rev. 456 
y Derecho Inter- Villacorta (J. Antonio) Monografia del Departmento de 
Siglo XX.” 1925 Guatemala , mention. 20 Am. Pol. Sci. Rev. 927 
L. Re 285-6 Weiss (Andre) Manuel de Droit International Prive 
| Comparative 9th ed. Paris: Receuil Sirey, 1925. pp. xxxviii, 737. Review 
17 by Arthur K. Kuhn. 20 Am, J. Internat. L. 428-429 
\ . n Private Vestlake Private International Law, 7th editior By 
the English Norman Bentwich. London Sweet and Maxwell, 1925. Re 
EY t. Londo Sweet & view notice + Canad. Bar Rey. 223 
lex Review by Williams (Ivy) The Swiss Civil Code (English ver 
nternat. L. 409-410 sion). Oxford: University Press. Humphrey Milford. 192 
Inter ules Privatrecht. vol. 1 XLIV and 287 pp.; American Branch, New York. Review it 
Walther Rothschild 1926. pp 12 L. Q. Rev. 274. Review notes in 60 Am. L. Rev. 159, 1 
, Y ortema «0 Harv. | Am. Bar A. Jour. 319 iL. & = 
nter-relioi S rr ° 
ite love . &., a Modern Civil Law. By Charles A. Lobingier 


Corpus Juris, Vol. 31, The American Law Book Com- 
be the first pany Brooklyn 

Louisiana jurists will tell you that a partnership 

mes aecore’s is cumulative and synallagmatic. To clothe a simple 


L 1 c in 161 ; 
partnership in such mystic garb seems strange to the 
China (1644-1911). common lawyer. However, it depends on the point 
41 oneal } ° . 4 © ege 
H14. Review *Y of view. Imagine trying to convince a civilian that 
By C. ] 


such familiar concepts as cypres, profits a prendre, 


and cestui que vie are not mere mutterings from a 


St. | Law of Parti 
News. Rs. 15. deranged mind! 
Leg., 3d ser., Pt \t a recent meeting of the American Foreign Law 
siete l'nj Association distinguished jurists from Panama and 
Review by M.S. France spoke on possible civil law substitutes for com 
mon law trusts. The two speakers were learned in 
the both systems of law and were particularly well in 
, po formed on the English law trust. To the majority 
of lawyers in civil law countries, the doctrine of trusts 
Law, 2nd ed. is as elusive as mercury Chey regard it either as a 
ar A. J. 319 sort of juridical alchemy, as pure sophistry, or as 
Covenants of “tn legerdemain of the fourth dimension, defying 


all epistemologic analysis 
Failure to grasp the import of terminology used 


Rise and Its tg describe foreign juristic institutions may lead to 

“ag 9 a serious misunderstanding. I recently published a 
oaks ee statement, intended for American readers, that there 

‘ 16. Review was no system of equity in Czechoslovakia. Forthwith 

Sci. Rev. 680-682 a lawyer from Prague took me to task, saying that | 
ee had implied that there was no justice in Czechoslo 
. Syrie Vakia. It required eight close-typed pages of explana 

124. pp tion to dissuade him from offering me the choice of 


“0 Am pistols or cutlasses. 
In this enlightened era, when nations and peoples 


tand Wes oo of nations are being drawn together for defense against 
gige Arbeit. Leipzig the common enemies of man, and the earth is becoming 
g, 19 A11, Re closely reticulated by developments in transportation ) 
. — and the communication of ideas, American lawyers 
Comes 5. pp. 1 -32 would well deserve the stigma of provincialism if they 
Ar Sci. Rev. 431-433 did not make an effort to acquire an understanding of 
> Histoire du the principles, customs, and traditions of other systems 
a Eel of law than their own. The law is often accused of 


being a step behind sociological requirements. In their 
e und Praxis knowledge of foreign systems of law, American law- 
ngen: J. | . yers should, for pride of profession, be one step ahead 





. An of the intercourse between the American people and 
7 tionary of Legal their foreign cousins 
St & S 1925. 8 In the intercourse of nations, commerce always 
Q. Kev. 126-7. leads the way, and of late much attention has been 
glen m9 paid to the study of comparative commercial law 
Ernest G. Lor Walton collected the commercial and maritime legis- 
. ; eee lation of the Western Hemisphere for the United 
, “New York States Government, and Obregon has written a text | 


\. Jour. 61 book of novel impression on Latin American commercial 
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Berry 
Law of 
Automobiles 


in Berry! 
Fifth Edition, 1926 


The whole law of Automobiles 

exhaustively treated, by C. P. Berry 

of the St. Louis Bar, the foremost 
writer on this subject. 





Fifth Edition 
1926 


One 
Volume 


$16.00 
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Law. The Division of Commercial Laws of the example, that the civil law has never needed to devisé 
United States Bureau of Foreign and Domestic Com- a separate system of equity, and yet a few lines late 
merce is engaged in collecting and disseminating data he says that “the term jus civile was employed in cor 


concerning trade laws of all countries, and has pub-  tradiction to pretorian law, a newer and more libera 
lished a number of monographs of permanent value. system.” This discrepancy is, perhaps more apparent 
For a fundamental understanding of foreign juridical than real, and presupposes a back ground of know 
systems, however, one must not be restricted to the edge of the Roman law 

commercial law, but must have access to information The subject matter 1s concerned with modern « 
about the general, or civil, law. Knowledge of Roman law, and the material offered is up to date as far 
Law principles is prerequisite to an intelligent appre possible. The works of living writers are frequent 
ciation of the systems in force in the countries of cited in footnotes, including Radin, Sherman, Smit! 
Southern Europe and Latin America. Sherman has Schuster, Gil, Wheless, and the author himself, w! 
laid the proper foundation by delineating the influence is a prolific writer in this field. It is to be regrette 
of Roman Law in the modern world. Guides to the that in a list of countries having civil codes, several 


law and legal literature of Spain, Germany, Argentina, which have adopted them in the course of the last tew 


Brazil, and Chile have been published by the Law months should be omitted, and that no mention shoul 
} 


Division of the Library of Congress, and translations be made of the recodification movements now current 
of foreign civil codes are being published by the Com in severai countries, with some of which the author 
parative Law Bureau of the American Bar Association. is known to have manifested an active interest 

It is significant that Corpus Juris should decide Washington GUERRA EVERETT 
to include a title on Modern Civil Law in the forth 
coming volume, and that it should entrust the task Ku Klux Klan Ouster Stands 
of redacting it to Charles S. Lobingier of the Compar- (Continued from pa 201 


ative Law Bureau, who is eminently qualified for it by raising various constitutional question 
virtue of his long experience on the Philippine Bench and Fourteenth Amendments of the Constitution. 11 
and his practical connection with insular jurisprudence defendant in error in its brie f in repl 
in general there was any constitutional question properly bef 

Considering the immensity of an undertaking to the court on the record, except possibly that of in 
collate the legal institutional provisions of all countries state commerce, which had been carefull 
which inherit shares in the ancient law of Rome, in so the judgment of the court below. It in 














limited a space as a title in an encyclopedia, Judge findings of fact of the court below ar 
Lobingier has done well. It is inevitable that in a_ tion of the statute by the highest court in the Stat 
work of this kind, approached for the first time, dis- there being no Federal constitutional question involv« 





crepancies should stray in. He states at one place, for could not be disturbed 
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Kentucky Bar Association Meets eee er erm rem ea ee er ere 


The Kentucky State Bar Association , : 
met at Louisville, Kentucky, April 7th We desire to call your attention to the most carefully 


and 8th, 1927. Judge Clem S. Nunn pre- 1 { prepared SKETCHES AND SPEECHES OF AMERICAN ADVO- 
‘he program was the address of N. T. | § CATES, by Jupae J. W. DonovAN—GREAT SAYINGS BY 


the program was the address of N 


Guernsey, ph it -bawe oe omg GREAT LAWYERS by G. J. CLARK—-ARGUMENTS & ADDRESS- 
Co sel oO he nerican elephone & ‘ rr 
caval Comeany, on @ Es, by JosepH H. Cuoate. These three books com- 


Telegraph Company, on the sul t of , : C 

“State Regulation of Public Utiie prise the most complete library of speeches; Great 

Another tmportant address wi the 0 : v4 = awrer e > - ¢ ¢ 2ccec 

ae William: Allen White of Emporia, Sayings by Great Lawyers; Arguments and Addresses, 

Kansas, which was delivered at the an ever published 

nual dinner on the evening of A 

Mr. White subject was: “Our ging They comprise: 

een 2 NEW REVISED EDITION 1924 
Other interesting addresses on the 

mma ees e"ee 17 DONOVAN'S MODERN JURY TRIALS AND ADVOCATES 

by Frank M. Drake president o he D RN R AND ADV AT 


Louisville Bar Association; 5 Containing Condensed Cases, with 


Great Lawvers of Kentucky,” by 
Thum, Louisville; “The Motor Bus and | § SKETCHES AND SPEECHES OF AMERICAN ADVOCATES 
yeaa Me Ag age oP Illustrated with eight half-tone portraits 


the trial of Jury Cases,” Judge Bunk 9 } THE ART OF WINNING CASES 


Gardner, Mayfiel 
proving Practice and manner of counsel described with 


( 
icky, by S. S. Willis, Ashlar 4 

yoo taeda yhag Bogota | NOTES AND RULES OF PRACTICE 

mittee, of which I enclose you a copy, By Judge Joseph W. Donovan 

contained a rather mbitious progran 

The Bar Association appt | the fol READ: The late Mr. Justice Stanley Matthew’s arguments } 

— BEIO : that CON { with reference to BIBLE IN THE SCHOOLS, Page 473. } 

aise a 0 Flexible binding, Price $7.50, delivered. 
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(1) That the Associati I rs the iebtiaididniiel 


proposed amendment to t state cons : 
iilin'which' would semove the present [GREAT SAYINGS BY GREAT LAWYERS, 1926 
limit of $5,000.00 which the Constitutio1 
Carefully selected excerpts and immortal thoughts of the 

great lawyers and judges, American and British, for a period 

(9) The Associatior coves. ana of over 500 years, including: BACON, COKE, BLACKSTONE 
recommends the adoption of an amend to ROOT, HUGHES, TAFT. Selections from about 400 mem- 
e- _ siotmaseg oat cing end age bers of the Bench and Bar. More than 5,000 books and manu- 
some Berton Ns neil “ings Pe weenie scripts were drawn upon, compiled by G. J. Clark—Author— 
Ts a Scholar. Bound in dark green, Price $5.00, delivered 


places on all salarie 
cept the govern 


now be submitt 


Li faoge mgs valk fen ARGUMENTS AND ADDRESSES 


amendment 


the prosecuting attorney to commen of JOSEPH H. CHOATE, 1926 


upon the failure ‘ f\ 
in a criminal cas ADDRESSES ABOUT LAWYERS. FORENSIC SPEECHES 
The three matters already mentioned AND ARGUMENTS. ADDRESSES ON INTERNATIONAL 
provoked such lengthy debate that it fj AFFAIRS. POLITICAL SPEECHES. ADDRESSES ON 
le ager Paget ic % ton Alpe cei OCCASIONS. AFTER-DINNER SP EECHES 
to Section 11 of Blue cloth binding, Price $5.00, delivered 


action thereon except 


py glee ng ‘Comm G. A. JENNINGS CO. INC. 


Cocimissioners on Unites n ws from 150 Nassau Street, New York 


tl State of  Kehtucks t ope 
re t a a 








tion was approves 
Che officers elects 1 f 


1928 are as follo 
President ] 
Vice-Presidents Ist district n 
Blue, Marion; 2nd nt al FOR SALE: American and Eng- | 
Owensboro; 3r hn | irdso -™. ° lish Encyclopedia | of Law, 32 Vols. 
Glasgow: 4th, rtimer \ set ul ISSINg or nown elrs and Supplement ls Digest United 
ville: 5th. Wall aa Pe Seer 77 States Supreme Court " Rew wts, 6 Vols. and 
\ H R. sons >t, oat 3 ’ —Will be sought by us throughout the Vecennial Supplement L kK. A \ > 
Pt ‘ eeEEEEN world, without cost or obligation upon the Series and New Series, complete with di 
Metcalf, Winchester part of those referring such matters to us gests and desk books 
1 , ) . Estat ‘ $ ! id . 
Executive Committe. avid Rightful owners of dormant bank accounts oF. i. tog Re wn JF 
. 21 ord Builc Delaware 
Castleman | eT > and terminated trust funds also located at 


Mosk : = - ’ p = our expense and risk. 
icKOY, ) 0 1 ‘ I I or 
Henderson " » toe ‘oan Attorneys, Banks, Trust Companies or Ad- Toughte 
Cc rst S 4 > 
y ministrators are invited to avail them 
burg: Charle rubl it terling selves of our highly specialized service at Home® 
: : ; 
Clem S$ unn, arion ecretary , New! Different! 
va . e ses n. Booklet sent on request Teaches you Big Tricks, ll- 
Verser Conne owners A FCaSUr el lusions, Stage Stunts, “Patter 


Clinton M arb on exingtor Ww. Cc. cox & COMPANY and the Principles of magic. Wri at 
1000 r 
Federal Reserve Bank Bidg., Chicago, Il. Se to $ ‘ae 
Tarbe 1926 Sunnyside A 


i] System, inc. - Roy ~ 24 Chicago, >, itt 
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Have you been waiting 
for these new books? 


WICKERSHAM 


STOCK WITHOUT PAR VALUE 


By Cornelius W. Wickersham 
of the New York City Bar 
With An 

INTRODUCTION 

By Paul D. Cravath 
This book contains a study of the 
nature, effect and validity of statutes 
the issue of non-par stock. 
of the courts, relative to 
par alue are carefully 


issue of Stock 
important sub 
oper consideration in the for 
inization of corporations, 
1 at length. 
stock, and the 
risen in connec 
with in detail. 
g¢ to corporations 


has bee I 


re discussed in recent years 
re practical consequence than 
the authorization of this class of stock 
structure. 
is designed for the use of the 


ind is of 1 
on the CO rporate 
bar in considering the nature and effect 
of stock without par slits 
Mr W ickersham is a member of the 
firm of Cadwalader, Wickersham & Taft. 
New York City, and has given much at 
tention to the subjects discussed 
216 Pages, Law Buckram $5.00 





LEADERS 


BURDICK ON TORTS, Fourth Edition, 1926, 
$9.00. 


A concise treatise o1 
Law and under Modern Statutes tor 
wrongs to Persons and Property 


GILBERT’S COLLIER ON BANKRUPTCY, 
1927, $20.00. 


The most complete and exhaustive single volume 


1 the Civil Liability at Common 
actionable 


B ankrupt cy 
ndments of 1926 affect more than thirty 
tions and sub-sections of the Bankruptcy Act 
It gives the Law, the Decis‘ons, the Amendments, 
the New and Amended Gener il Orde rs; Forms 


HUDDY ON AUTOMOBILES, 8th Edition, 
1927, $16.00. 


It covers every branch of the law 

It is the only book on Automobiles that has had a 
sale large enough to demand Eight large Editions 
LEWIS ON PREPARATION & CONSTRUC- 

TION OF WILLS, 1926, $15.00. 

The plan of the book is new. It is different from 
the regular text book. It is a combination of a 
Form Book, a Text Book and a Digest. 
POMEROY’S SPECIFIC PERFORMANCE 

OF CONTRACTS, 3rd Edition, 1926, $15.00. 

The most masterful and authoritative work on this 
ubject [he increase of land values in the United 
States within the last twenty years has ¢ ze a tre 
mendous amount of litigation on questions of Specific 
Performance. 

ROSE’S FEDERAL PROCEDURE, 3rd Edi- 
Gm, 1926, $10.00. 

’ judge John C. Rose, United States Circuit 

Under the New Federal Act of February 13, 


uperior to any other work on Federal Procedure 
fw h we h: ave knowked ge.”"—R. H. & J. H. Thomp- 
on, Jackson, Mis 
SCHOULER ON WILLS, EXECUTORS AND. 
ADMINISTRATORS, 6th Edition with 
1926 Supplement, 5 volumes, $40.00. 
With LEWIS FORMS OF WILLS, making a set 


f 6 volumes, $50.00 
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Lawyers---No proceeding In which a bond is required 
is safe unless the bond Is ready when you want it; 






unless it is properly drawn in every respect; unless it 






Is acceptable to all interests Involved. 







Our court bond department is composed of thoroughly 
seasoned expert bond men. No fledglings --- no bun- 
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